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HENRY, JUDGE: Janmes and Marcella Staniford own real property
adj oi ning that owned by Patsy K Hensley and Ral ph Hensley. The
Hensl eys filed this action after a di spute arose concerning the
boundary |ine between the parties’ property. The Hensleys al so
sought renoval of a sewage pipe that transports raw sewage from
the Staniford s residence, across the Hensley’' s property, and
into a nearby creek. The Stanifords responded by asserting that
t he boundary line between the parties’ property is inproperly

identified in a survey conducted at the Hensley' s request and



that they acquired the property on which the sewage pipe is

| ocated by adverse possession. A trial was held before a Mster
Commi ssi oner who disagreed with the Stanifords as to the

| ocation of the boundary line and their right to run the pipe
across the Hensley’'s property, and further expressed concern
about the Stanifords dunping raw sewage into a public waterway.
The court ordered that the pipeline be renoved and that the
Stani fords i ncur the cost for replacing boundary narkers pl aced
by the surveyor hired by the Hensleys and renoved by the

St ani f or ds.

The property in dispute was part of a |arger tract
owned by Patsy Hensley's grandfather, Nelson Sturgill, who in
1961 conveyed the property now owned by the Stanifords to
Nel son’ s daughter, Ada Jo Hay, and her husband, Egel. It was
conveyed three nore tinmes before being conveyed in 1988 to the
Stani fords. The Stanifords stipulated that the property was the
sane conveyed to the Hays in 1961 and the deed description
remai ned unchanged t hroughout the various conveyances. The
remai nder of the tract was the subject of a partition suit filed
after Nelson’s death. A survey of the property was conducted by
Laban E. Wallace, Jr. and the property was divided into five
parcels. The survey set out the boundaries between the
partitioned property and the property then owned by the

St ani f ords.



In 1999, Patsy testified that after she noticed debris
and personal property on the backside of her property and that
the Stanifords had cut a tree, she confronted the Stanifords and
becanme aware that they were disputing the |ocation of the
boundary line. The Stanifords refused to share the cost of a
survey so the Hensleys hired a surveyor, Quentin Spradlin, who
surveyed the property and set permanent boundary nmarkers. After
the Stanifords renoved the markers, the Hensleys filed the
present action seeking to establish the correct boundary Iines
and to renove the sewer pipe.

The Stanifords allege that Spradlin s retracenent of
the Wall ace survey is inaccurate because the Wallace survey
shows the common boundary |line of the western side of the
Staniford property to be 170 feet froma state owned roadway,
but Spradlin found it to be only 140 feet. However, Spradlin
expl ai ned the di screpancy by pointing out that Nelson Sturgill
had conveyed a 60-foot right of way lying 30 feet on either side
of Route 469 to the county. This right of way was | ater
conveyed to the state. The Stanifords offered no expert
testinmony to contradict Spradlin’s survey.

The standard for reviewis set forth in Crol ey v.
Alsip, 602 S.W2d 418 (Ky. 1980):

The law is clear that “findings of fact (of

the trial judge) shall not be set aside
unl ess clearly erroneous.” This court has
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applied this rule in boundary disputes. “It
is the rule that, where this Court cannot
say on an appeal fromthe decree in an
action involving a boundary dispute that the
Chancel l or’ s adj udication is against the

wei ght of the evidence, the decree will not
be disturbed. 1d. at 419 (citations
om tted).

The boundary lines at issue in this case were
established in the partition action to which Ada Hay, the
Stani fords’ predecessor intitle, was a party. The doctrine of
res judicata prevents the Stanifords fromchall enging the

Wal | ace survey. Creech v. Jackson, 375 S.W2d 679 (Ky. 1964).

There is no evidence to contradict Spradlin’s testinony that a
60-foot right of way is owned by the state. In this case, the
evidence is nore than sufficient to support the finding that the
boundary is as set forth in the Spradlin survey.

As an alternative argunent to their claimby deed, the
Stanifords claimtitle by adverse possession to a portion of the
Hensl ey’ s property. They claimthat they and their predecessors
in title possessed the property under a claimof right that they
al | ege has been hostile, actual, open, notorious, exclusive and

continuous for a period of fifteen years. Phillips v. Akers,

103 S.W3d 705 (Ky.App. 2002). Since the acquisition of title
by adverse possession deprives the actual titleholder of his

i nterest without conpensation, the person claimng such title



nmust establish the el enents by clear and convinci ng evi dence.

Barnett v. Barnett, 283 Ky. 710, 142 S.W2d 975 (1940).

Qur task of reviewng the record for error has been
encunbered by the Stanifords’ failure to cite this court to
facts supporting the el enents of adverse possession. Qur
appellate rules require that all briefs contain supportive
citations to the record pertinent to each issue raised. CR
76.12(4)(c)(v). An appellate court is not required to search
the record for testinony when a litigant fails to properly

observe the rule. Young v. Newsone, 462 S.W2d 908 (Ky. 1971).

Wth sonme reluctance, we have reviewed the testinony and
conclude that there is anple evidence to support the circuit
court’s finding that the evidence falls bel ow the standard
necessary to prove adverse possession. There is testinony that
prior to the Stanifords purchase of the property, their
predecessors used a portion of the Hensley property as a garden
and that it was nowed. However, generally a garden and | awn
mai nt enance are considered to be seasonal uses and insufficient

to establish adverse possession. Kentucky Wnen's Christian

Tenperance Union v. Thonas, 412 S.W2d 869 (Ky. 1967). Although

there is testinony that a pipe was laid by the Stanifords’
predecessor in title, it is not clear when the pipe was
installed or if it is the same pipe now used to dunp raw sewage

into a nearby creek. Moreover, there is testinony that the
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garden and the installation of the pipeline as it was originally
| ocated were by perm ssion fromthe prior owners of the Hensley
tract. The circuit court’s finding that the use of the Hensleys
property was neither hostile nor under a claimof right is well
supported by the evidence.

The order is affirned.
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