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BEFORE: MANULTY, M NTON, AND SCHRCDER, JUDGES.
M NTQN, Judge: Transcraft Cor por ati on (Transcraft), as
i nsured by Kentucky |nsurance Quaranty Association (KIGA), seeks
review of a May 14, 2003, Wrkers’ Conpensation Board (Board)

opinion affirmng an admnistrative law judge's opinion and



award in favor of Carter Lovely. Transcraft asserts that the
Board incorrectly applied |Iegal authority and governing
principles of equity in ruling that Lovely's claim was not
barred by the applicable statute of I|imtations found in
Kent ucky Revi sed Statutes (KRS) 342.185(1).

In My 1999, Lovely began wrking as a factory
assenbler of flat-bed trailers at Transcraft’'s M. Sterling,
Kentucky, plant. On Septenber 7, 1999, he was using a nail gun
to fasten a truck bed onto a trailer when it msfired, shooting
two nails at once, and kicked back. When the nail gun kicked
back, Lovely experienced a popping sensation in his right
shoul der. He reported the injury to Transcraft and sought
medi cal treatnent. Dr. Anup Chattha, an orthopedic surgeon,
di agnosed a slap lesion, or labral tear, and right shoul der
tendonitis. Wen injections in Lovely's shoulder and physical
therapy failed to alleviate his synptons, Dr. Chattha perforned
arthroscopic surgery on Lovely's right shoul der. After post-
surgical physical therapy, Lovely returned to light duty on
January 27, 2000, and then to full duty on March 28, 2000. He
aggravated his right shoulder condition on My 22, 2001, when
the nail gun he was using again msfired and kicked back.
Followi ng further treatment from Dr. Chattha, Lovely returned to

work a few days |ater under physical restrictions. On May 29,



2001, Lovely sustained a work-related injury to his right knee?

which required knee surgery. After recuperating from knee
surgery, Lovely returned to work with work restrictions based on
both his right knee condition and his right shoulder condition
Because Transcraft was wunable to accommpbdate these work
restrictions, he was laid off.

Lovely received voluntary tenporary total disability
(TTD) paynents for his 1999 shoulder injury from Septenber 8,
1999, through Novenber 22, 1999. Pursuant to KRS 342.040(1),
Transcraft then notified the Departnment of Wrkers’ Cains
(Departnent) through its workers’ conpensation insurance carrier
that it had termnated voluntary TTD paynents to Lovely. The
Department sent Lovely a notice letter, dated March 28, 2000,
instructing him that any claim for additional benefits as a
result of his Septenber 1999 shoulder injury would be forever
barred unless it were filed within two years of the date of his
injury or within two years after the final voluntary paynent of

i ncome benefits, whi chever | ast occurred. Thi s | etter

! Lovely filed a workers’ conpensation claim concerning his

right knee injury which was consolidated wth his claim
concerning his Septenber 7, 1999, shoulder injury. However, the
i ssue of Lovely' s knee injury was resolved by settlenent between
the parties before the ALJ's opinion and award was entered. The
only matter on review is claim 99-59956 concerning Lovely’s 1999
shoul der injury.



incorrectly listed Cctober 31, 1999, as the date that voluntary
paynents of incone benefits to Lovely were suspended.

Transcraft’s insurance carrier |ater determ ned that
it had inadvertently underpaid Lovely a total of $500.29 in
voluntary TTD paynents between Septenber 8, 1999, and Novenber
22, 1999. In a letter dated June 27, 2000, the insurance
carrier informed Lovely of its mstake and stated that a check
in the amount of $500.29 would be issued to him under a separate
cover letter. Both parties acknow edge that Lovely received
this check on or shortly after the date that he received the
June 27, 2000, letter.? Transcraft infornmed the Departnent of
this additional $500.29 paynent to Lovely. The Departnent sent
Lovely another notice letter, dated August 3, 2000, which was
identical in every respect to its earlier notice letter except
that the second letter |isted Novenmber 22, 1999, as the
term nation date for voluntary TTD paynents to Lovely.

Lovely filed his application for adjustnment of claim
on June 13, 2002. Transcraft first raised the affirmative
defense of the relevant statute of limtations, KRS 342.185(1),
in a special answer filed w thout objection on Cctober 17, 2002.
On January 3, 2003, Administrative Law Judge (ALJ) Donna Terry

i ssued an opinion and award in Lovely's favor, based in part on

2 Neither this check nor the separate cover letter which was
mailed with the check are in the record.



her determination that his application for adjustnment of claim
was tinely filed pursuant to KRS 342.185(1). The Board affirned
this opinion and award on May 14, 2003.

The statute of Ilimtations governing when an injured
wor ker who has received TTD paynents may file an application for
adjustnment of a claim for workers’ conpensation is established
in KRS 342.185(1) as follows:

If paynments of income benefits have been

made, the filing of an application for

adjustnment of claim with the departnent

within the period shall not be required, but

shall becone requisite within two (2) years

followng the suspension of paynents or

within tw (2) years of the date of the

acci dent, whichever is later.

It is wundisputed that Lovely received “paynents of incone
benefits” in the form of voluntary TTD paynents after his
Septenber 7, 1999, accident. Pursuant to KRS 342.185(1), the
two-year statute of limtations for Lovely' s application for
adjustnment of claim began to run “following the suspension of
paynments” of his inconme benefits. 1In order to determ ne whether
Lovely’'s application for adjustnment of claim filed June 13,
2002, was tinmely, neaning filed wthin tw vyears of the

suspensi on of payments of income benefits, it is necessary to



deternmine exactly when these TTD paynents were suspended. The
Board affirmed the ALJ's determnation that the TTD paynents
were not suspended until after Transcraft's final paynent to
Lovely of $500.29, which occurred on or shortly after June 27,
2000. Consequently, the ALJ held that the two-year statute of
[imtations pursuant to KRS 342.185(1) began to run on or
shortly after June 27, 2000, rendering Lovely's June 13, 2002,
application for adjustnment of claimtinely.

Transcraft asserts that the Board erred by affirmng
the ALJ's ruling that Lovely's claim was not barred by the
applicable statute of limtations, KRS 342.185(1). The central
i ssue on appeal is whether the $500.29 check issued to Lovely on
or shortly after June 27, 2000, to renedy the deficiency in the
previous TTD paynents to him was a paynment of inconme benefits
within the nmeaning of KRS 342.185(1) such that the two-year
statute of limtations did not begin to run until after it was
made. Transcraft asserts that this June 2000 check was not a
paynment of income benefits within the neaning of KRS 342.185(1)
because it came well after Lovely' s period of tenporary total
di sability. Transcraft characterizes this paynent as “sinply a
rei mbursenent.”® According to Transcraft, the l|ast payment of

i ncome benefits to Lovely, or what the statute refers to as the

3 Brief for Appellant at 7.



“suspensi on of payments,”“ occurred on November 22, 1999; and the
two-year statute of |imtations began to run on that date.

This is purely an issue of statutory interpretation.
Both parties agree on the dates and anount of the paynents nade
to Lovely. The only issue is how to characterize the final
paynment nmade to Lovely on or shortly after June 27, 2000, and
its effect on the running of the statute of |imtations.
Because statutory interpretation is a matter of |aw reserved for
the courts, we are not bound by the Board's interpretation.?®
Statutory |anguage nmust be interpreted with regard to its comon
and ordinary usage.® In nmaking this determnation, we nust | ook
to the actual |anguage of the statute rather than speculating as
to what may have been intended but was not expressed.’ In other
words, a court mmy not interpret a statute in a manner at

variance with its stated | anguage.® While any statutory anal ysis

must be grounded in the plain |anguage of the statute, the

4 KRS 342.185(1).

5 Halls Hardwood Floor Co. v. Stapleton, Ky.App., 16 S. W3d
327, 330 (2000).

6 KRS 446.080(4).

’ Commonweal th v. Allen, Ky., 980 S.W2d 278, 280 (1998).

8 Layne v. Newberg, Ky., 841 S.W2d 181, 183 (1992); Gurnee
V. Lexington-Fayette U ban County Governnent, Ky.App., 6 S. W3d
852, 856 (1999).




Court’s ultimate goal in statutory analysis is to inplenent the
intent of the legislature.®

We nust also consider that the function of the Court
of Appeals upon review is to correct the Board only when we
perceive that the Board has “overlooked or m sconstrued
controlling statutes or precedent, or commtted an error in
assessing the evidence so flagrant as to cause gross
injustice.”' In this instance, the Board correctly interpreted
and applied the governing statute, and we perceive no error in
its assessnment of the evidence. Because we agree with the
Board’s reasoning as to the dispositive issue in this case, we
adopt the following portion of its opinion as our own as set
forth bel ow

The term “benefits,” neaning “incone

benefits,” is defined pursuant to KRS

342.0011(12) as “paynments nmde wunder the

provisions of this chapter to the disabled

wor ker. . . .7 Since *“suspension” is

nowhere defined within the Act, we are bound

to look to the ordinary definition of that

9 KRS 446.080(1); Wsley v. Board of Education of N cholas
County, Ky., 403 S.wW2d 28, 29 (1966).

10 Western Baptist Hospital v. Kelly, Ky., 827 S.wW2d 685,
687-88 (1992).




term to determine its plain meaning and
application. ! The root of the word
“suspensi on” 'S t he wor d “suspend.”

Webster’s Dictionary defines “suspend” in

relevant part as the failure to nmake
paynments or to fulfill obligation.” Hence
for purposes of the Act we nust conclude the
literal interpretation of t he phrase

"[121 means the | ast

“suspension of benefits
date a voluntary inconme paynent is actually
received by the disabled worker, which
fulfills an enployer’s voluntary obligation
to that disable[d] worker

In this instance, Transcraft did not
cease all paynments until June 2000, nor did
it fulfill its obligation to Lovely for the
full amount of TTD benefits it voluntarily

allowed it owed until the date of that | ast

paynment . Based upon the plain neaning of

1 Board of Education of Nelson County v. Lawence, Ky., 375

S.W2d 830 (1963); dark v. Riehl, Ky., 230 S.W2d 626 (1950).

12 KRS 342.185(1) actually uses the phrase *“suspension of
paynments,” but, as it is clear from the context of the statute
that it is referring to the suspension of paynents of incone
benefits, this distinction does not affect the nerits of the
Board’ s anal ysi s.



KRS 342.185(1), the fact that the fina
singl e paynent Transcraft nmade to Lovely was
not for any new period of TTD, but was only
intended by the petitioner as a corrective
“rei mbur senent” relating back to hi s
original period of voluntary paynents ending
Novenber 22, 1999, is of no consequence.
The June 27, 2000, paynent was neverthel ess
Transcraft’s final voluntary paynent and as
such, suspension of paynents did not occur
until that tinme. Since Lovely's claim for
addi tional benefits was filed prior to June

27, 2002, we find no error.?®®

Transcraft also asserts that the Board' s determnation
that Lovely' s claimwas not barred by the statute of limtations
IS inequitable. Transcraft focuses on the fact that, but for
its spontaneous paynent to Lovely on approximtely June 27,
2000, to renedy an underpaynent in the previous TTD benefits
paid to him the statute of limtations would have expired on

Novenber 22, 2001, well before Lovely filed his application for

13 Layne, 841 S.w2d 181; dyde N. Fannin Wolesale Co. V.
Thacker, Ky.App., 661 S.W2d 477 (1983).

10



adj ustment of claim Transcraft characterizes the decision as
unjustly punishing Transcraft for doing the right thing in
notifying Lovely of the underpaynent and renedying the sane.
Because we agree with the Board s analysis and application of
the statute of limtations, this issue is noot. As Kentucky’s
hi ghest court has stated, “The w sdom or folly of Legislative
enactnments, within constitutional bounds, may not be weighed in
judicial construction of a statute free of anbiguity.”? The

Kentucky Suprene Court again reiterated in Kordenbrock v.

Commonweal th'® that a court’s opinion of the fairness or

unfairness of a statute is irrelevant as this is a mtter
al ready decided by the legislature. W note, however, that even
if this were not the case, Transcraft’s equity argunent is
unper suasi ve. To the extent that the initial underpaynent of
TTD benefits extended the tine period in which Lovely had to
file his application for adjustnent of claim this was due to
the error of Transcraft or its workers’ conpensation insurance
carrier and, hence, within Transcraft’s control. Contrary to
Transcraft’s assertions, it is not inequitable for it to have to

bear the burden of this mstake.'®

14 Clark, 230 S.W2d at 628-209.
15 700 S. W 2d 384, 386 (1985).

16 Cf. Ingersoll-Rand Co. v. Rand, Ky., 883 S.W2d 514, 515-16
(1994) (holding that the applicable statute of limtations was
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For the foregoing reasons, the Board s opinion is

af firnmed.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEES:
Kanmp T. Purdy WIlliam C O Reaves
FERRARI & FOGLE Ashl and, KY

Lexi ngt on, KY

equitably tolled as a nmatter of public policy and |egislative
intent in favor of an injured worker who, due to the error of an
unknown party, did not receive notice from the Departnent that
his enployer had ceased making TTD paynents, despite the fact
that the enployer acted in good faith, did not attenpt to
manufacture a statute of [imtations defense, apparently
notified the Departnment of the suspension of TTD benefits, and
had no way of knowing that the enployee did not receive actual
notice).
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