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COVBS, CHI EF JUDGE. Lanobnt Houston Brown has appealed froma
final judgnment and sentence of the Fayette Crcuit Court entered
on May 15, 2003, which followed his conditional guilty pleas to
charges of trafficking in a controlled substance in the first
degree, tanpering with physical evidence, and being a persistent
felony offender in the first degree (PFOI1). The Court
sentenced Brown to ten-years’ inprisonnent. As we concl ude that
the trial court erred in denying Brown’s notion to suppress

evi dence, we reverse and renmand.



On Novenber 5, 2002, Brown was indicted by a Fayette
County grand jury on one count of trafficking in a controlled
substance in the first degree (cocaine), one count of tanpering
wi t h physical evidence, and on one count of being a PFOIl. On
February 21, 2003, Brown filed a notion to suppress all the
physi cal evidence that had been seized fromhis person on the
date of his arrest and to suppress the incrimnating statenents
t hat he had nmade at that tine. Brown clainmed that the
investigative stop initiated by police was undertaken w t hout
reasonabl e, articul able suspicion in violation of the provisions
of the Fourth Amendnent to the United States Constitution. W
have revi ewed the record of the suppression hearing which was
hel d on March 18, 2003, and which concluded on March 27, 2003.
W will sunmarize the relevant information fromthe hearing.

On Septenber 12, 2002, Detective Keith Ford of the
Lexi ngton Police Departnment received a tip from an anonynous
informant, a fenmal e whom he dubbed Lady X. Lady X reported that
Brown had just left his house to make cocai ne deliveries.
Detective Ford had tal ked with Lady X several tines over the
course of a six-nonth period, and he had attenpted to verify
some of her information regarding Brown and his activities. She
descri bed Brown’ s physi cal appearance, his address, and his
vehicle. Additionally, Lady X had indicated the tinme of day and

t he general area of town where Brown could be found dealing in
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narcotics. Brown was known to Detective Ford as a narcotics
deal er.

Acting on the tip of Septenber 12, Detective Ford --
along with Detective Edward Hart -- set out to observe the area
of town described by the tipster. Upon their arrival in the
vicinity, the detectives observed a car matching the description
of Brown’s vehicle. The driver appeared to be Brown. The
detectives observed the vehicle pull behind a restaurant. Wen
the detectives next saw the vehicle, it was parked in a well -
lighted, public area near an enpl oyee entrance to the
restaurant. Brown was seated inside the car, and the police
observed a restaurant enployee | eaning into the car w ndow.
They coul d not see any other activity. Wen the restaurant
enpl oyee noticed the police cars approachi ng, he began backi ng
away from Brown’ s vehicle.

The detectives then left their vehicles and began to
approach Brown’s car. Detective Ford indicated that Brown
reached into his right pocket, retrieved sonething, then put it
into his nouth. Detective Hart indicated that narcotics deal ers
commonly attenpt to di spose of illegal narcotics by ingesting
them Ford ordered Brown to spit out the suspected contraband.
Brown refused and had to be forcibly renoved fromthe vehicle.
Addi tional officers soon arrived, and Brown received energency

nedi cal treatnment at the scene for suspected oral ingestion of
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cocaine. He was then transported to a local hospital. Brown
made nunerous incrimnating statenents during the course of the
medi cal treatnent.

On Novenber 14, 2002, Brown appeared before the court
and entered pleas of “not guilty” to the charges in his
indictnment. On February 21, 2003, he filed a notion to
suppress, arguing that the stop and search violated his
constitutional rights. Follow ng a suppression hearing, the
trial court observed that the case presented “a close call.”
Nonet hel ess, it entered an order denying Brown’s notion to
suppr ess.

A few days after the suppression hearing, Brown
accepted the Cormonweal th’s plea offer and entered conditi onal
guilty pleas to the charges, preserving his right to appeal the
deni al of the notion to suppress. |In exchange for Brown's
conditional guilty pleas, the Comobnwealth agreed to recommend a
sentence of five-years’ inprisonnent on his conviction of the
possession of a controlled substance in the first-degree,
enhanced to ten-years’ inprisonnment pursuant to his PFO I
conviction. Follow ng the Conmonweal th’s recommendati on, the
trial court sentenced Brown to a total sentence of ten-years’

i mprisonnment. This appeal foll owed.
Brown argues that the officers | acked reasonabl e,

articul abl e suspicion that he was -- or was about to be --
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engaged in crimnal activity as a condition precedent to

justifying the initial stop at the restaurant. See Terry v.

Chio, 391 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). Brown
contends that the detectives stopped himsolely on the basis of
the anonynous tip, that the nature of the information provided
by the tipster was insufficient to justify the stop, that the
police failed to investigate and corroborate the information,
and that the information provided by the tipster was not
sufficiently predictive of specific crimnal activity.

The standard of review for an appeal of an order
denyi ng suppression is whether the factual findings of the tria

court were “clearly erroneous.” Comonwealth v. Banks, Ky., 68

S.W3d 347, 349 (2001). However, the presence or absence of
reasonabl e suspicion is a matter of law to be determ ned on
appeal under a de novo standard of review. Kotila v.

Commonweal th, Ky., 114 S.W3d 226 (2003).

Police officers may briefly detain an individual on
the street -- even though there is no probable cause to arrest
him-- if there is a reasonable suspicion that crimnal activity

is afoot. Terry, supra. However, officers do not violate

either the state or federal Constitutions by approaching an
i ndi vidual on the street, asking himto identify hinself, and
“putting questions to himif the personis willing to listen.”

Florida v. Royer, 460 U S. 491, 497, 75 L.Ed.2d 229, 236, 103




S.C. 1319 (1983); Baker v. Commonweal th, Ky., 5 S.W3d 142

(1999).

We agree with the trial court that this case indeed is
a close call. Significantly, after the first suppression
hearing of March 18, 2003, in which only Detective Ford
testified, the trial court determ ned his corroboration of the
information supplied by the tipster to be essentially
i nadequate, tending to be equally consistent with i nnocence as
wth guilt. Therefore, the court ordered a second suppression
hearing on March 27, 2003, in order to hear the testinony of
Sergeant Hart.

Sergeant Hart’s testinony also failed to supply
requi site police corroboration of the tipster’s allegations.
H's recall of the case was poor. He could not renmenber whether
or not he had seen a fourteen-year-old girl in the vehicle prior
to approaching it. Nor could he testify that he had even seen a
photo of Brown prior to going out to search for his black
vehi cl e.

Detective Brown had already testified that Septenber
12, 2002, was essentially a slow day and that he and the
detectives whom he recruited to search for Brown had had “down
time” that day. They conducted a general sweep of a broad area
of town in search of the black vehicle. Wen they discovered

it, they did so fortuitously rather than by design in travelling
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to a specific geographic location. As a matter of fact, they
drove at randomin search of “a black vehicle” throughout the
areas of Hollow Creek, G een Acres, and Lasalle. The Huddle
House, where once again they happened strictly by chance upon
Brown’ s vehicle, was never designated by Lady X as the situs of
the all eged drug deal .

The use of anonynous tipsters by the police is an area
of Fourth Amendnent analysis that has recently becone the

subj ect of nuch scrutiny and exam nation. Florida v. J.L., 529

U.S. 266, 120 S.Ct. 1357, 146 L.Ed.2d 254 (2000), rejected

rat her specific information furni shed by an anonynous tipster as
a legitimte basis for a police stop in the absence of separate
and reasonabl e corroboration or investigation by the police.

According to the tipster in Florida v. J.L., a young black male

clad in a plaid shirt was to be found at an identified bus stop;
he woul d be carrying a gun. The police went to the bus stop,
found the young man in plaid standing with two other young bl ack
mal es, searched him found the gun, and arrested him Al of
the specifics of the tip checked out. Nonetheless, the Suprene
Court found a Fourth Amendnent viol ation underlying the stop and
hel d that the evidence accordingly shoul d have been suppressed
because of |ack of police surveillance, independent police
corroboration, or separate police investigative effort. In

essence, but for the fortuity that the tip turned out to be a
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| ucky windfall to the police who had invested none of their own
investigative effort or talent, the conduct of the defendant
woul d not have appeared to have been illegal at all

The reasoning of the Court in Florida v. J.L. could

have been crafted around the particul ar factual scenario of the
case before us:

In the instant case, the officers’
suspicion that J.L. was carrying a weapon
arose not from any observations of their own
but solely froma call made from an unknown
| ocati on by an unknown caller. Unlike a tip
froma known informant whose reputation can
be assessed and who can be hel d responsible
if her allegations turn out to be fabricated
...“an anonynous tip al one sel dom
denonstrates the informant’s basis of
know edge or veracity.” Al abama v Wite,
496 US, at 329, 110 L Ed 2d 301, 110 S C
2412. As we have recogni zed, however, there
are situations in which an anonynous tip,
suitably corroborated, exhibits “sufficient
indicia of reliability to provide reasonabl e
suspicion to nake the investigatory stop.”
Id., at 327, 110 L Ed 2d 301, 110 S & 2412.

* * * %

The tip in the instant case | acked the
noderate indicia of reliability present in
White and essential to the Court’s decision
in that case. The anonynous call concerning
J.L. provided no predictive informati on and
therefore left the police without neans to
test the informant’s know edge or
credibility. That the allegation about the
gun turned out to be correct does not
suggest that the officers, prior to the
frisks, had reasonable basis for suspecting
J.L. of engaging in unlawful conduct. The
reasonabl eness of official suspicion nust be
neasured by what the officers knew before
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t hey conducted their search. Al the police

had to go on in this case was the bare

report of an unknown, unaccountabl e

informant ... (Enphases added.)

The information furnished by the tipster in this case
was nmuch |l ess predictive or detailed than that deened deficient

in Florida v. J.L. The police never really investigated Brown’'s

activities during the six-nmonth course of anonynous phone calls
other than to verify his address and the fact that a black car
was in the driveway. They never foll owed himanywhere in the
vicinity alleged to be his drug territory. They were not
certain as to his physical appearance. On the day of the
arrest, they went out to cruise and conb the nei ghborhoods naned
wi t hout any specific location in mnd far short of the certain

bus stop designated by the tipster in Florida v. J.L. They

have, in short, failed the totality-of-the-circunstances test.

The nmere fact that they “lucked into” finding cocaine
under these facts cannot justify the search and seizure after
the fact under any Fourth Amendment analysis. Again, to

reiterate Florida v. J.L., “The reasonabl eness of offici al

suspi ci on nust be neasured by what the officers knew before they
conducted their search.” 1d. In this case, they knew not hing
on their own other than the uncorroborated word of Lady X.  The

i nformati on upon which they acted could have — and shoul d have

—- been presented to a judge as the basis for a warrant under



these facts. No exigent circunstances could be denonstrated
over the six-nonth period of intermttent calls, and that tine-
frame surely allowed adequate opportunity for themto obtain a
search warrant and to conduct proper surveillance.

Havi ng concluded that the stop at its very threshold
was constitutionally deficient, we hold that all evidence
flowing fromthat search is, therefore, tainted and
i nadm ssible. W need not address the issue of the statements
made during the nedical treatnent of M. Brown.

We hold that the trial court erred in failing to grant
Brown’s notion to suppress. Therefore, we reverse and renmand
this case for proceedi ngs consistent with this opinion.

TACKET, JUDGE, CONCURS.

VANMETER, JUDGE, DI SSENTS.
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