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BEFORE: COMBS, CH EF JUDGE; GUI DUGLI AND SCHRODER, JUDGES.
QU DUAI, JUDGE: In this collection action, Terry E. Fox,
proceedi ng pro se, has appealed fromthe Jefferson Crcuit
Court’s May 7, 2003, sunmary judgnment entered in favor of
M dwestern Training Centers, Inc. (hereinafter “M dwestern”),
the plaintiff below. W affirm

We shall first set out the factual background of this
case. W note that both Fox and M dwestern have included in
their respective briefs background material that is outside of

the certified record. W shall confine our recitation of the



facts to only those found in the certified record. M dwestern,
a truck driving school, filed its conplaint against Fox, a
resi dent of Jefferson County, Kentucky, to recover $8,413.87 he
owed t he conmpany pursuant to a Retail Installnent Contract
entered into on Septenber 25, 2000. In the conplaint,
M dwestern all eged that Fox had defaulted on his obligations
under the contract, which allowed it to accelerate all anounts
due. Despite its demands, Fox did not make any paynents, other
t han one paynent of $100.89 on June 25, 2001. Fox was served
with the conplaint and tinely filed an answer, in which he
deni ed the allegations of the conplaint. Fox also asserted that
M dwestern was a foreign corporation without authorization to
transact business in the Coonmonweal th and that he and M dwestern
had entered into an accord and satisfaction, which acted as a
conpl ete defense to the conpl aint.

In Novenber, Mdwestern filed a notion for sumary
j udgnent, arguing that Fox never responded to its discovery
requests, which included a request for adm ssions. Because Fox
di d not respond, those admi ssions were deened admitted pursuant
to CR 36, and at | east one of the adm ssions concerned the
out st andi ng bal ance owed. Fox never filed a response to the
notion for summary judgnment. No further action was taken until

the circuit court entered a sua sponte order the follow ng Apri

scheduling a status conference in June. A few days |ater,
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M dwestern filed an AOC-280 Notice of Subm ssion of Case for
Final Adjudication with the circuit court. The formwas nuail ed
on May 7, 2003, and the circuit court entered a summary j udgnent
in favor of Mdwestern the sane day. In the sumrmary judgnent,
the circuit court held that there were no genuine issues as to
any material fact, and awarded M dwestern a judgnment in the
amount requested along with 18%interest and costs. This appeal
f ol | owed.

In his brief, Fox presents several argunents
concerning the propriety of the entry of summary judgnent. He
asserts that the circuit court erred in determning that there
was no accord and satisfaction without a hearing and w thout
view ng his evidence; in allowing Mdwestern a double recovery;
in deciding the case when no evidence was produced; and in that
M dwestern | acked the capacity to bring the suit. On the other
hand, M dwestern argues that the circuit court did not abuse its
discretion in deemng its discovery requests admtted, and that
in any event Fox did not present any evidence of accord and
satisfaction or of a double recovery. Furthernore, the circuit
court did not have to conduct a hearing on its notion for
summary judgnent. Therefore, the circuit court properly entered
a summary judgnent in its favor. Mdwestern also argues that
Fox’ s appeal is nmore in line with a notion for relief pursuant

to CR 60.02, which should have been brought before the circuit
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court rather than this court, and that, although it was a
foreign corporation, it did have the capacity to bring this
action.

In Lewis v. B&R Corporation,* this Court addressed the

proper standard of review in appeals fromsumary judgnents:

The standard of review on appeal when a
trial court grants a notion for sunmary
judgnment is "whether the trial court
correctly found that there were no genui ne
issues as to any material fact and that the
nmoving party was entitled to judgnent as a
matter of law. " The trial court nust view
the evidence in the |light nost favorable to
t he nonnovi ng party, and summary judgnent
should be granted only if it appears

i mpossi bl e that the nonnoving party wll be
abl e to produce evidence at trial warranting
a judgnment in his favor. The noving party
bears the initial burden of show ng that no
genui ne issue of material fact exists, and
then the burden shifts to the party opposing
summary judgnent to present "at | east sone
affirmative evidence showing that there is a
genui ne issue of material fact for trial."
The trial court "nust exam ne the evidence,
not to decide any issue of fact, but to

di scover if a real issue exists." Wile the
Court in Steelvest[, Inc. v. Scanstee
Service Center, Inc.]? used the word
"inpossible" in describing the strict
standard for summary judgnent, the Suprene
Court l|ater stated that that word was "used
in a practical sense, not in an absolute
sense." Because sunmary judgment invol ves
only | egal questions and the existence of
any disputed nmaterial issues of fact, an
appel l ate court need not defer to the tria
court’s decision and will review the issue
de novo. (citations in footnotes omtted.)

1 56 S.W3d 432, 436 (Ky.App. 2001).
2 807 S.W2d 476, 480 (Ky. 1991).



Wth this standard in m nd, we shall review the present appeal.

Al t hough Fox raised a plethora of issues in his brief,
whi ch for the nost part addressed the nerits of the underlying
case, we hold that Fox's failure to respond either to its
di scovery request for adm ssions or to its notion for summary
judgnment is fatal. CR 36.01(1) provides that “[a] party nmay
serve upon any other party a witten request for the adm ssions,
for purposes of the pending action only, of the truth of any
matters within the scope of Rule 26.02 set forth in the request
that relate to statenents or opinions of fact or of the
application of lawto fact.” CR 36.01(2) then provides that a
matter is deenmed to be admtted unless within thirty days the
party provides an answer or objects to the request. In Lyons v.
Sponcil,? the former Court of Appeals addressed the effect of the
failure to respond to requests for factual adm ssions, holding
that such facts “stand admtted and require no proof in respect
thereto by the plaintiff.” A year later, the sanme court
addressed a trial court’s refusal to accept answers to a request
for adm ssions tendered five nonths |ate and on the day of
trial, and affirmed its later decision to accept as true those
unanswer ed admi ssions.*

In the present matter, Mdwest asserted in its notion

for summary judgnment that Fox had failed to respond to its

® 343 S.W2d 836, 837 (Ky. 1961).
4 Rose v. Rawlins, 358 S.W2d 538 (Ky. 1962).
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di scovery requests, including a request for adm ssion concerning
t he outstanding balance it was owed. Pursuant to CR 36.01(2),

t hose unanswered requests were deened admtted. Furthernore,
there is no indication that Fox ever attenpted to file his
answers between the filing of the notion for summary judgnent in
Novenber and the entry of the summary judgnent the next May. W
al so recogni ze that Fox did not respond to the notion for
summary judgnent. He at no tinme has provided any evidence to
support his various assertions nmade both in his answer to the
conplaint or in his brief to this Court. Because M dwestern had
met its burden of proof in its notion for sunmmary judgnent in
that its requests to Fox were deened adm tted, the burden then
shifted to Fox to present sone affirmative evidence to establish
that a genuine issue of material fact still existed. Because he
failed to do so or even respond to the notion, the circuit court
properly entered a sumary judgnent in Mdwestern' s favor.

On a related issue, Fox also argues that the circuit
court failed to hold a hearing on the notion for sunmary
judgnment. Mdwestern properly cited to Jefferson Crcuit Court
Local Rule 401(A), which provides that notions for sunmary
j udgnment “shall not be noticed for a hearing,” but that prior to
subm ssion, counsel could file a notion for an oral argunent.

In this case, Mdwestern filed its notion for sunmary judgnent

along with a menorandum i n support, and neither M dwestern nor
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Fox requested an oral argunent. Therefore, the circuit court
was not required to hold a hearing prior to ruling on the notion
for summary judgnment. The other issues Fox raises are equally
wi thout nerit, as they do not address the sole issue before us
regarding the propriety of the sunmmary judgnent, and we shall
not address them any further.

For the foregoing reasons, the Jefferson Crcuit

Court’s summary judgnent is affirmed.
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