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BEFORE: BARBER, KNOPF, AND TACKETT, JUDGES.

BARBER, JUDGE: Appellant, Janes Stidham (Janes), appeals his
conviction for Crimnal Facilitation to Murder. W reverse
Stidhanmis conviction.

James Stidhamwas indicted for nurder and robbery in
the first degree. These charges stenmmed fromthe fatal shooting
of Steve Marcum on Decenber 17, 2001. On that date, Larry
Stidham the father of Appellant Janmes Stidham shot and killed
Marcum Larry Stidhamadmits to shooting Marcum but asserts

that he shot himin self-defense during a robbery attenpt by



Marcum Larry testified that James was not present when the
robbery or shooting occurred. Janmes Stidham was convicted of
crimnal facilitation to nurder after a jury trial. The robbery
charges were dism ssed by the court. Stidham was sentenced to
serve five years on the crimnal facilitation charge.

Larry Stidham and Marcum were co-workers, who al ong
wi th Janmes Stidham socialized on occasion. The Conmmonweal t h
clainmed at trial that decedent Marcum and Larry and Janes
Stidham were working and drinking together all day prior to the
shooting. The Commonweal th al so contended that Janes was
present when Larry Stidham shot Marcumthree tines. Larry and
James Stidham both denied that assertion, and no evidence in the
record indicates that Janmes Stidham was present other than the
guestionabl e testinony of witness Mary Henson. The Commonweal t h
further asserted that Larry and Janes Stidham robbed Marcum
shot him and |left the scene. No physical evidence |inks Janes
Stidhamto the scene, and there were no witnesses to the
i nci dent .

At trial Stidhamis father, Larry Stidham testified
t hat on Decenber 17, 2001, Steve Marcum robbed him at knife
point. Larry Stidhamstated that in fear for his life, he shot
Marcum  There was nobody el se present at the scene. Larry
Stidhamtestified that Appellant James Stidham was not present

at the scene. There were no witnesses to the shooting.
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DNA and ot her evidence collected at the scene did not show any
connection between the shooting and Janes Stidham Janes
Stidhamtestified that he was at honme at the tinme of the
i nci dent .

The Commonweal th presented the testinony of Mary
El i zabet h Henson, who asserted that Janes Stidham had been
present when Marcum was killed, although she was not present
when the shooting occurred. Henson clainmed that three days
after the shooting, Larry and Janes Stidham showed up at her
house. She clained that Janes told her that Larry had shot
Marcum and that Janes was present when the shooting occurred.
Henson contacted the police and notified themthat the Stidhans
were at her house. Henson did not testify that Janmes Stidham
had any prior know edge of his father’s intent to shoot Marcum

Sti dham argues that the reliance on Ms. Henson’s
testinmony linking himto the crine scene was m spl aced and t hat
hi s conviction based solely on her testinony was in error. Ms.
Henson was not a witness to the shooting. M. Henson did not
testify that Janes Stidham had any prior know edge that his
father would shoot Marcum Effective trial preparation and
cross-exam nation with regard to Ms. Henson was inpossible. M.
Henson was an extrenely uncooperative w tness who repeatedly
changed her testinony. She refused to answer numerous questions

asked by defense counsel during cross-exam nation, either
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claimng that she did not know, or giving a non-responsive
reply. M. Henson repeatedly responded to factual inquiries by
answering that she didn't remenber. At trial the testinony she
gave was in direct contradiction with the testinony she gave
before the Gand Jury. Wen questioned regarding her earlier
testinmony, Ms. Henson refused to review the Gand Jury
transcripts to refresh her nmenory. She used the royal “we” to
refer to herself, and clained that “we weren't even prepared”
the day she was required to testify before the G and Jury, and
asserted that she had to “go in there at random and give
testinmony without really being able to sit down and relive
everything that went on.”

Ms. Henson’s testinony was |loud and erratic. At one
point during the trial M. Henson actually yelled at defense
counsel “M. Norris, you are taking up for a killer.” Later,
Henson clained that “[P]eople don’t have control over their
mnds . . . that’s why we get created nenory . . . if we can’t
remenber, then we can’t make ourselves to say that I'mlying.”
During the trial, Ms. Henson clained to renenber nore and nore
facts, and stated that God had “created” these nenories for her.
Ms. Henson testified that these “created” nenories were truthful
recol l ections of what Janmes and Larry Stidham had told her days

after the shooting.



At trial, Ms. Henson clainmed to be a career undercover
operative. She asserted that both federal and state governnents
have used her as a witness, and she is part of a team working
all over the world. Henson asserted to have been involved in
| aw enf orcenent “throughout history,” and bragged that “l1 can’'t
sit here and tell you everyone |’ve |ocked up.” She clainmed to
have several “secret nunbers” and identities. No support for
t hese extraordinary and untrue statenents was ever provided. 1In
fact, no officers involved in the case knew of her or could
confirmany of the information she provided. The record does
not contain any evidence tending to establish the truth of Ms.
Henson’s clains, or to support her veracity. Defense objection
to this fanciful and self-aggrandizing testinony was overrul ed.

Ms. Henson's testinony was the only evidence |inking
Stidhamto Marcunmis death. Both Larry and Janmes Stidham
testified that Janes was not present at the scene, and was not
involved in the death of Marcum No physical evidence |inked
Janmes to the scene of the incident. Defense counsel nade a
notion for directed verdict based on Henson's inproper and
prejudicial testinony, urging the court to find that Henson’'s
testimony was unreliable and could not be used to convict Janes.
The notion was denied by the trial court.

Stidham asserts that the trial court erred when it

failed to grant a requested m strial based on the unreliability
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of Ms. Henson’s evidence. Stidham argues that Ms. Henson
repeatedly changed her testinony, nmaking it inpossible for his
counsel to prepare to question her. He asserts that his right
to a fair trial was deni ed because of Henson's inproper and
erratic testinony. The trial court denied the notion, stating
that the i ssue was one of witness credibility, which had to be
decided by the jury. Wile it is true that witness credibility
is properly reserved for the jury to determ ne, where, as here,
the w tness behaves outrageously and admts to “creating” nenory
and altering testinony, a mstrial may properly be granted.

Stidham argues the notion for mistrial based on the
i nflammat ory and prejudicial statenments nade by Ms. Henson was
i nproperly denied. M. Henson stated that when she first net
Larry Stidham he had just gotten out of jail. The trial court
deni ed an objection based on this statenent, finding that it was
a proper response to the defense question “Wen did you neet
Larry?” During the course of the trial, Henson persisted in
calling Marcumis death a nurder. The trial court adnoni shed the
jury regarding that statenment. She specul ated that she was in
danger of being killed by Larry and Janes Stidham The tri al
court did not adnonish the jury regarding that statenent.

The trial court nust exercise its discretion in ruling

on a notion for mstrial. Ginmes v. MAnulty, 957 S.W2d 223,

225 (Ky. 1997). \Where the rights of the defendant have been
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prej udi ced such that he cannot receive a fair trial, a mstrial
shoul d be granted. 1d. |In the present case, however, Stidham
was entitled to a directed verdict as no evidence other than
Henson’ s suspect testinony linked himto the charged offense.
Stidham asserts that his notion for directed verdict
was i nproperly denied. No evidence was presented at tria
tending to support the claimthat Stidham had prior know edge of
the incident or of Larry’s intent to shoot Marcum In fact, the
only evidence at all linking Janes with the fatality was the
guestionabl e testinony of Ms. Henson. A notion for directed
verdi ct nmust be granted where, under the evidence as a whole, it

woul d be clearly unreasonable for the jury to find the defendant

guilty. Reynolds v. Comonweal th, 113 S.W3d 647, 650 (Ky. App.

2003). As no credible evidence supported the charged offense,
the notion for directed verdict should have been granted. The
court’s failure to grant the notion for directed verdict

warrants reversal of the conviction bel ow
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