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M NTON, Judge: Kelly Jo Wosley appeals following a conditiona
plea of gqguilty to the <charges of tanpering wth physica
evi dence and possession of a controlled substance in the third
degr ee. Subsequent to the guilty plea, Wosley also forfeited
certain itens of household property to the Mirganfield Police
Department, which forfeiture she also appeals. She had

originally also been charged wth conspiracy to traffic in



marijuana, but that charge was dismssed through her plea
agreenent with the Commonweal t h.

At issue on appeal is the denial by the circuit court
of Wbosley’s notion to suppress the itens seized at her hone as
a result of a search which she alleges was conducted pursuant to
a defective warrant. Her argument is that the affidavit given
in support of the warrant application failed to establish
probabl e cause for the search

Before analyzing the warrant in issue in Kelly
Wosl ey’s case, we nust provide sonme background in the related
cases involving Rodney Wosl ey which are addressed separately in

Rodney Whosl ey v. Comonweal th, Nos. 2003- CA-000982- MR and 2003-

CA-001112- MR, rendered contenporaneously with this opinion. It
shoul d be noted that Rodney and Kelly Wosley shared a residence
and had children together, though the two have never been
married.

In the <cases involving Rodney Wosley, a search
warrant was obtained for a Quick Lube on suspicion that he was
trafficking in marijuana from the business. The propriety of
that warrant and the search conducted pursuant thereto are
addressed in our other opinion; however, relevant to the present
case is the following |anguage, reproduced exactly from the
affidavit in support of the search warrant issued for the Quick

Lube:



On the 15 day of August, 2001, at
approximately 1915 p.m, affiant received
i nformation from

A confidential informant whom is known to
the affiant to be credible and reliable, who
has provided information in the past which
has been shown to be truthful and reliable.
This informant stated to the affiant that on
today’s date they observed approximtely
five pounds of processed marijuana under the
desk of the Omer Rodney Wosl ey. Al so
pr esent were two firearms which they
descri bed as Handguns possibly 9WM

Acting on the information received, affiant
conducted the follow ng independent investi-

gati on:
Previ ously t he af fi ant has recei ved
i nformation from numMer ous i ndependent

informants information which indicates that
Drug Trafficking is occurring at this
| ocati on. The affiant also has information
that marijuana is packaged into parts boxes
specifically alternator boxes.

The af fi ant al so has spoken with

Sgt. Jeffery W Hart of the Mrganfield

Police Departnment who also has infornmation

that Mrijuana is trafficked out of this

busi ness and usually |eaves the business in

conput er parts boxes.

On the basis of the affidavit recounted above, a
warrant was issued by District Judge C. René WIIians. The
warrant was pronptly served, resulting in the discovery of
marijuana, cash, two firearns, and m scellaneous drug para-
phernali a. The discovery of those itens pronpted the charges

whi ch Rodney Woosl ey challenges in his separate appeal, which we

need not address further here.



Following the search of the Quick Lube, the police

sought from Union County Trial Conmm ssioner George B. Sinpson a

warrant authorizing the search of Rodney Wosley' s residence.

The affidavit given in support of the application for the search

warrant contained the foll ow ng | anguage,

repr oduced exactly:

On the 15 day of August, 2001, at
approximately 1915 p.m, affiant received

i nformation from

A confidential informant whom

is known to

the affiant to be credible and reliable, who
has provided information in the past which

has been shown to be truthful

and reliable.

This informant stated to the affiant that on

today’s date they observed

approxi mately

five pounds of processed marijuana under the
desk of the Omer Rodney Wosl ey. Al so

pr esent were two firearns

which they

descri bed as Handguns possi bly 9MM

Acting on the information received, affiant
conducted the follow ng independent investi-

gati on:

On  August 15, 2001 a search warrant was

obt ai ned and execut ed on

the Wosl ey

Busi ness. Illegal drugs, Firearns and other
contraband were seized. The evidence con-
firmed that this operation had been under

way for at |east several nonths.

Due to the

| arge amount of evidence obtained it is
Bel i eved that evidence will also be at his

resi dence.

The “Wbosley business” referred to in the second

affidavit is the Quick Lube from which Rodney Wosley conducted

the alleged marijuana trafficking. However, the affidavit does

not explain that it is |ocated across

town from the Wosley



resi dence. Furthernore, the second affidavit contains |anguage
cut and pasted from the first affidavit regarding marijuana
under Rodney’s desk; however, it does not explain that the desk
referred to is located in the Quick Lube, not in the residence.

Qur analysis is guided by Commnwealth v. Smith,! which

provi des:

To attack a facially sufficient affidavit,
it nust be shown that (1) the affidavit
contains intentionally or recklessly false
statenments, and (2) the affidavit, purged of
its falsities, would not be sufficient to

support a finding of probable cause. The
same basic standard also applies when
affidavits omt mterial facts. An affi-
davit will be vitiated only if the defendant

can show that the police omtted facts with

the intent to nake, or in reckless disregard

of whether the omission nade, the affidavit

m sl eading and that the affidavit, as sup-

pl enented by the omtted information, would

not have been sufficient to support a

findi ng of probabl e cause.

In this case, if we assune the affidavit to be
facially sufficient, it 1is clearly msleading in that it
neglects to explain that the processed marijuana was only
wtnessed in the Quick Lube. As far as can be determned from
the record, no informant provided any information with regard to
the Wosley residence. Purged of its falsity, the affidavit

woul d properly explain that (1) a confidential informant wt-

! Ky. App., 898 S.W2d 496, 503 (1995) (original enphasis).



nessed marijuana under Rodney Wosley's desk in the Quick Lube;
(2) a search warrant was obtained for the Quick Lube and
executed that day; (3) the search revealed marijuana, firearns,
and drug paraphernalia; and (4) on the basis of the above
information regarding the Quick Lube, the police suspected they
would find nore evidence of wongdoing at Wosley' s residence
across town fromthe Quick Lube.

The question is thus whether the evidence regarding
the Quick Lube provides probable cause to secure a warrant to
search Wosl ey’s residence. In its brief, the Comobnwealth
urges us to adopt the reasoning of some federal courts which
have allowed evidence of drug trafficking at a defendant’s
busi ness to establish probable cause to believe evidence of drug
trafficking will also be at the defendant’s residence.? However,
we specifically decl i ned this invitation in Qut h V.

Conmonweal t h. 3 Instead, our decision in Guth adhered to the

interpretation of Section 10 of the Kentucky Constitution

espoused in Coker v. Commonwealth? that “an affidavit for a

search warrant [nust] reasonably describe the property or

2

See, e.g., United States v. Reddrick, 90 F.3d 1276 (7th Cr

1996) .
3 Ky. App., 29 S.W3d 809, 811-12 (2000).
4 Ky. App., 811 S.W2d 8 (1991).



prem ses to be searched and state sufficient facts to establish
probabl e cause for the search of the property or premises.”®

In Guth, the affidavit seeking the search warrant upon
which the search of the hone of Darian and Carolyn Guth was
based all eged that police officers witnessed Darian Guth selling
cocaine “in a controlled environnent.”® However, the affidavit
failed to disclose that the transaction occurred in a notel
parking lot “four or five mles from the residence.”’ W held
that absent specific alleging sone connection between the
wi tnessed drug sale and the residence four or five mles away,
there could be no probable cause sufficient to issue a warrant
to search the residence. This decision was further supported by
several cases involving the illegal sale of alcohol in a dry
territory, in which sales witnessed in one |ocation, standing
al one, did not provide probable cause to search the defendants’
resi dences.® W see no distinction fromthe present case.

The Commonweal th attenpts to distinguish Guth by
arguing that the police officer’s statenments regarding the

length of tinme Rodney had been engaged in drug trafficking and

s GQuth, supra, at 811, quoting Coker at 9 (enphasis onmtted).

6 Quth at 810.

! | d.

8 See Childers v. Comonwealth, Ky., 407 S . W2d 134 (1996);
Turner v. Commonweal t h, Ky., 328 S . w2d 413 (1959); Pigg V.

Commonweal th, Ky., 299 S.W2d 796 (1957).




the “massive anmobunt” of evidence discovered at the business
allow an inference that evidence would be found at his hone.
However, nowhere in the affidavit or the record is there an
expl anation of the basis for concluding how | ong Rodney had been
trafficking in marijuana or why this should lead to an inference
regarding his residence. It is equally possible to conclude
that a «concentration of evidence at the business and an
indication that the enterprise has been ongoing for sone tine
suggests that the operation was centered exclusively on the
busi ness prem ses and not in his hone.

As an alternate argunent, the Commonweal th posits that
the police were allowed to rely on the warrant pursuant to the

“good faith” exception espoused in United States v. Leon® and

Crayton v. Conmonwealth. Qur analysis from Quth is equally

appl i cabl e here:

[T]he [Leon] Court held that the officer
must have an objectively reasonable belief
in the sufficiency of the warrant and the
probabl e cause deternination. If the
affidavit contains false or m sl eadi ng
information, the officer’s reliance cannot
be reasonabl e. [] The [circuit] court in
[ Gut h] acknow edged that the affidavit
msled the issuing judge concerning the
| ocation of the transaction. W agree.
Because the officer supplied information
which msled the judge, the officer cannot
be said to have had an objectively

9 468 U.S. 897, 104 S.Ct. 3405, 82 L.Ed.2d 677 (1984).

10 Ky., 846 S.W2d 684 (1992).



reasonable belief in the probable cause
det ermi nation.

Simlarly, because the officer involved here msled the trial
comm ssioner regarding the |l|ocation of the desk hiding the
marijuana, there cannot be an objectively reasonable belief in
t he probabl e cause determ nati on.

Accordingly, the circuit court erred when it refused
to suppress the evidence discovered as a result of the search of
the Wbosley residence. Its judgnments regarding Wosley's
conditional plea and forfeiture are reversed and the case

remanded for further proceedi ngs consistent with this opinion.

ALL CONCUR.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:

St eve P. Robey Al bert B. Chandler 111

Val erie L. Bock ATTORNEY GENERAL

THE LAW OFFI CES OF STEVE P.

ROBEY John R Tarter

Provi dence, Kentucky ASSI STANT ATTORNEY GENERAL
Frankfort, Kentucky

1 Quth, supra, at 812 (internal quotation omtted).



