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COVBS, CH EF JUDGE: Following a jury trial, Antonio Fisher was
convicted of first-degree possession of a controlled substance
(cocai ne) and second-degree persistent felony offender (PFO),

resulting in a sentence of three years on the underlying of fense

! Seni or Judge Thomas Emberton sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



-- enhanced to five years on PFOIl. On appeal, he argues the
sol e i ssue of whether evidence of cocaine as a Schedul e |
narcotic was sufficiently proven at trial. W affirm

Whi | e conducting narcotics surveillance on the streets
of Lexington, city police detectives observed Fi sher extending
an outstretched hand to a man who was wal ki ng a dog. Fisher
testified that he was nmerely gesturing to the man to restrain
the dog. However, the detectives testified that the
out stretched hand contained sonething. They testified that as
their unmarked police car pulled up beside Fisher, he quickly
put his hand in his pocket and wal ked away. After circling the
bl ock, the detectives passed by Fisher again. At this tine, he
was wal king with another nmale toward a |iquor store.

Parking next to a truck, the detectives quickly
exited. Not know ng that they were police, Fisher testified
that he feared that they were going to beat himup. The
detectives clained that upon seeing them Fisher threw a plastic
baggie into a nearby yard — an act which Fisher denied. The
detectives recovered the baggie and conducted a field test,
whi ch reveal ed cocai ne.

Fi sher was arrested for trafficking in cocaine. His
conpani on was released after a search revealed nothing. Wile
Fisher initially denied any connection to the cocaine, he later

told the detectives that “the stuff” was not real.



At trial, the parties stipulated (and the jury heard):
(1) that the chain of custody of the baggie recovered at the
scene was intact and (2) that testing by the Kentucky State
Pol i ce Laboratory chem st revealed that it contained 2.85 grans
of off-white solid, which tested as containing cocai ne base -- a
Schedul e Il narcoti c.

On appeal, Fisher argues that no evidence was
submtted by the Commonwealth at trial to denonstrate that
cocaine was classified as a Schedule Il narcotic at the tine of
the of fense. Thus, he contends that the evidence was
insufficient to support the conviction. W disagree; therefore,
we affirmthe trial court.

Prelimnarily, we note that this issue has not been
preserved for appellate review. Fisher was indicted for

trafficking in cocaine. Although he noved for a directed

verdict at the close of the Conmonweal th’s proof, he attacked

the sufficiency of the evidence of trafficking, arguing in the

alternative that the Commonweal th should nore correctly have

charged himw th nmere possession. At the close of the evidence,

Fi sher renewed his notion generally for a directed verdict based
on sufficiency of the evidence. He did not object to any of the
jury instructions as given, including the possession
instruction. However, he did request an additional instruction

on crimnal attenpt to traffic



At no tine did he argue that the Comonweal t h had
failed to i ntroduce evidence that cocai ne was a Schedul e |

narcotic at the tine of the offense; nor did he argue that the

Commonweal th had a duty to establish that fact of timng in
order to satisfy an elenent of the offense of trafficking. Hi's
notion for a directed verdict did not suffice to preserve this
argunent, which should have been nmade prior to the cl ose of
evidence. “A notion for directed verdict is not the proper
met hod of chall enging the sufficiency of the evidence on a
particul ar issue.” Anastasi v. Comonweal th, Ky., 754 S. W 2d
860, 862 (1988).

Regardl ess of the preservation problem Fisher’s
substantive argunment |acks nmerit. He contends that as an
el ement of the possession, the Coomonwealth was required to
prove that cocaine was a Schedule Il controlled substance on the
date of the offense. KRS? 218A. 1415 provides in pertinent part
that a person is guilty of possession of a controlled substance
in the first degree when he know ngly and unl awful |y possesses a
controll ed substance that is classified in Schedule Il. Fisher
stipulated at trial that the State Police Laboratory chem st
tested and found that the baggi e contai ned cocai ne base, a

Schedul e Il narcotic. This evidence was presented to the jury.

2 Kent ucky Revised Statutes.



The statute nakes no allusion to proof of the classification of

t he substance as of the date of the of fense.

Jacobs v. Commonweal th, Ky., 551 S.W2d 223 (1977), is
di spositive of this issue. Jacobs was convicted of possession
of a Schedule Il controlled substance. On appeal, Jacobs argued
t hat KRS 218A. 070 required the Commonweal th to prove that the
subst ance had not been reschedul ed on the date of the offense
due to the follow ng pertinent |anguage: “(u)nless otherw se
reschedul ed by regul ation of the (state board of health) the
controll ed substances listed in this section are included in
schedule Il.” I1d. at 225. 1In rejecting that argunent, the
court held that “an enactnent of the legislature is presuned
valid and effective unless clearly showmn otherwise. . .” 1d.,
(citing Comonweal th v. Robinson, 192 Ky. 374, 233 SW 791
(1921)). The court also noted that the defendant had the
responsibility to raise the issue by introducing evidence
i ndi cating the drug had been “otherw se” reschedul ed. 1d.

At trial, Fisher did not raise or offer proof on this
i ssue. On appeal, he has cited no dispositive authority
requiring the Comonwealth to bear the burden of proof on this
i ssue, nor has he presented any evidence that cocai ne was not
classified under Schedule Il on the date of the offense. On
appel late review, the test of a directed verdict is whether --

under the evidence as a whole -- it would be clearly
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unreasonable for a jury to find guilt. Conmonwealth v. Benham
Ky., 816 S.W2d 186, 187 (1991). It was not clearly
unreasonabl e for a jury to have found Fisher guilty of
possessi on of cocai ne.

The judgnent of the Fayette Crcuit Court is affirned.
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