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BEFORE: BARBER, BUCKI NGHAM AND HENRY, JUDGES.
BARBER, JUDGE: Appellant, Joyce Bol es (Bol es), appeals from an
order granting summary judgnent to the appellees on her clai m of

defamation for publication of a report in the local dinton



County newspaper that suggested that Bol es needed nore training
on how to operate her conputer at work. W affirm

Bol es is enpl oyed as a special education testing
coordinator in the dinton County school system |In that
capacity she is responsible for admnistering tests, entering
data, and creating reports for various students in the schoo
system From 1994 to 2002 Sam G bson (G bson) was the
superintendent of the Cinton County school system and Bol es’
i mredi ate supervisor. By all accounts Boles and G bson do not
get along with one another. Sonetinme in My, 2001, G bson
ordered Bol es’ conputer to be disabled by other enployees in the
school system This was done but Bol es was reconnected within a
f ew days.

Bol es subsequently filed a conpl aint on August 13,
2001, to the dinton County Board of Education regarding the
incident. 1In her conplaint Boles alleged that G bson was
engaging in “job discrimnation” toward her by having her
conmput er di sabled and al so by requiring her to serve as a “ti me-
out” counselor for one of the schools when her job as speci al
education testing coordinator was full time and no other person
in an admnistrative position was required to performthese
duties. She also noted that she believed that G bson’s actions
were retaliatory in nature in response to another |awsuit she

had fil ed agai nst hi m previously.
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The dinton County Board of Education (Board) enlisted
the services of Wnter Huff (Huff), an attorney in Sonerset, to
investigate the allegations in Boles’ conplaint. Huff did so,
interview ng el even individuals including Boles and G bson. At
the concl usion of her investigation, Huff generated a 15-page
report, along with additional attachnments (the Huff Report),
that detailed her investigation, made findings, and nade
recommendati ons. The Huff Report found that G bson did, in
fact, order Boles’ conputer to be disabled and that it was
returned to working order shortly thereafter. It also noted
t hat Bol es had probl ens operating her conputer that could be
attributed both to inadequate training and/or understandi ng on
the part of Boles and to equi pnent problens. The Huff Report
went on to find that prior to the Spring senester of 2001, there
had not been a problemw th Bol es generating her reports in a
timely fashion; that Boles’ duties as a “tine out” counsel or
wer e necessary; that Bol es needed updated testing nmaterials and
software; and that Boles and G bson did not have a good worKki ng
rel ationship. |In the recommendation section of the Huff Report
it repeats nmany of the findings and reconmends corrective action
for the Board to take and al so nentions that there was
insufficient evidence to substantiate that Bol es had used her

conput er for personal pursuits.



It is undisputed that the Huff Report was adopted by
the Board. Apparently, the Huff Report, or parts of it, was
published in the local dinton County newspaper. It is unclear
as to whether the entire Huff Report was published, portions of
it were published, or whether it was sinply summarized in the
paper because the particular article is not part of the record.

Boles filed suit against G bson, Individually, and in
his capacity as Superintendent of the Cinton County Board of
Educati on, Kathy Conner, Ned Davis, Beth Huff, Junior Elnore,
and Wayne Hughes, Individually, and in their capacities as
Menmbers of the Cinton County Board of Education (collectively
referred to as the Board Menbers), and the dinton County Board
of Education, alleging that she was defaned by the appellees’
publication of false material about her, nanely that she was
i nadequately trained to perform her job.

The circuit court granted summary judgnent to all of
t he appel |l ees and this appeal followed.

The standard for granting summary judgnent is well-
settled in Kentucky. There nust exist no genuine issues of
material fact for a jury to decide so that it appears the novant
is entitled to summary judgnent as a matter of law. Since it is
a determ nation of |aw being nade the appellate court need not

defer to the trial court’s conclusion, but should conduct a de



novo review. Scifres v. Kraft, Ky. App., 916 S.W2d 779, 781

(1996) .

On appeal Bol es nakes several argunents for reversal.
She contends that the appellees are not entitled to imunity for
their acts; that fact questions exist about whether the
appel | ees acted in good faith; and that the statenents in the
Huf f Report do not qualify as “pure opinion,” and, thus, are not
absolutely privileged. The appellees have responded to these
argunents with opposite contentions and have added that there is
no evi dence that any of the appellees had a hand in the actua
publication of the Huff Report, therefore, they should not be
liable for its publication.

We begin with the basics. This is a lawsuit for
defamation. Defamation in witing, as here, is libel. To prove
a defamation suit Boles nust show (1) defamatory |anguage; (2)
about her; (3) that was published; and, (4) injury to her

reputation. Colunbia Sussex Corp., Inc. v. Hay, Ky. App., 627

S.W2d 270, 273 (1981). Publicationis a termof art and it is
i ncunbent on Boles to show that it was done either negligently
or intentionally. 1d.; Restatenment (Second) of Torts 8577
(1977).

As the circuit court noted, it is difficult to say
whet her the material Bol es conplains of being published is, in

fact, defamatory since she has declined to nake the publication
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part of the record. For this reason alone we believe that the
court would be unable to conpose proper instructions to any jury
enpanelled in this case because the jury would be left to
specul ate as to the content of the published nmaterial of which
Bol es conpl ai ns.

However, assum ng that the newspaper published the
Huf f Report,® the findings and recomendati ons sections that
suggest Bol es nmay have inadequate training in conmputer skills
and that she needs further instruction in order to perform her
job is defamatory on its face since statenents regarding a
teacher’s qualifications, efficiency or conpetency are

def amatory per se. Ghassom ans v. Ashl and | ndependent Schoo

District, 55 F. Supp.2d 675, 690 E.D. Ky. (1998).

The statenments are clearly about Boles and injury is
presunmed since the statements are defamatory per se. Hill v.
Evans, Ky., 258 S.W2d 917, 918 (1953).

This does not end our inquiry. Two other lines of |aw
must be considered: (1) publication; and, (2) affirmative
defenses. The first, publication, requires Boles to show that
G bson, the Board Menbers, and/or the Board, negligently or
intentionally caused the statenents to be published. It is not

enough to show that the statenments were published, she nmust show

! The extent of the publication of the Huff Report is also questionable. In
Bol es’ deposition when shown a copy of the Huff Report she deni es having seen
the section summarizing interviews with vari ous people but naintains that she
read the findings and recommendati ons in the paper.
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that one or nore of the appell ees was sonehow i nvol ved in

causing the statenents to be published. Brewer v. Anerican

Natl. Ins. Co., 636 F.2d 150, 154 (6'" Cir. 1980); B.H. Hayes v.

R E. Rodgers, Ky., 447 S.W2d 597, 599 (1969); Want v. SCM

Corp., Ky. App., 692 S.W2d 814, 816 (1985).

There is an utter |ack of evidence that any of the
appel | ees were involved in the publication of the Huff Report in
t he newspaper, if it was, in fact, published. Boles admtted in
her deposition that she had no evidence or information to show
that G bson, the Board Menbers, or the Board had the Huff Report
publ i shed. She plainly states that she had no idea how it cane
to be published in the paper.

Even if Boles’ action did not fail on this elenment of
her prima facia case, the affirmative defenses of immunity and
pure opinion raised by the appellees would require the
di sposition reached by the circuit court.

A local school board is entitled to governnent al

immunity. Yanero v. Davis, 65 S . W3d 510, 527 (2001). Whether

the Board here is entitled to cloak itself in that immunity
depends on whether it was perform ng a governnental or
proprietary function when the Huff Report was requested. |Id.;

See al so Janes v. WIson, Ky. App., 95 S.W3d 875, 904 (2002).

We believe that the investigation of Boles conplaint against



G bson is clearly a governnmental function and therefore the
Board is entitled to immnity in this case.

Li kew se, G bson and the Board Menbers, sued in their
official capacities, are extended the sanme imunity as is

applicable to the Board. Yanero, supra at 522.

Bol es has al so sued G bson and the Board Menbers in
their individual capacities. G bson and the Board Menbers may
claimqualified official imunity for any negligent act they may
have conmmtted. To do so it nust be shown that they were
performng a discretionary act, in good faith, in the scope of
their enploynent. |1d.

The Board Menbers, by pursing Boles conplaint, were
acting in a discretionary manner. They chose to have an
i ndependent third party conduct the investigation and report
back to them Once this has been shown the burden is on Bol es
to cone forward with sonme evidence that the Board Menbers did
not act in good faith in discharging their duty. 1d. at 523.
There is no evidence of record that the Board Menbers did not
act in good faith. Therefore, they are entitled to claim
qualified official imunity.

We are of the opinion that qualified official imunity
sinmply has no application to Boles’ claimagainst G bson
individually. This is because there is no evidence that he had

any responsibility for setting the investigation into notion,
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the choice of the investigator, or the witing of the Huff
Report. Further, the statenents he nade to the investigator are
not the statenents about which Bol es now conpl ains. Boles has
sinply failed to state a claimagainst G bson individually.
Finally, we agree with the circuit court that the
statenments in the Huff Report about which Bol es conplains are
pure opinion. Pure opinion is defined as occurring when the
commentator states the facts upon which the opinion is based.

Yancey v. Ham lton, Ky., 786 S.W2d 854, 857 (1989); Buchholtz

v. Dugan, Ky. App., 977 S.W2d 24, 28 (1998). Pure opinion is

absolutely privileged. Yancey, supra. The statenents in the

Huf f Report regarding Boles need for training are anply
supported by the accounts given to Huff through her interviews
of the various people involved that Bol es had repeated problens
with the operation of her conputer and its equi pnent, sone of
whi ch was due to Boles’ |ack of understandi ng about how to
properly operate the equi pnent.

The judgnent of the dinton Grcuit Court is affirned.
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