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BEFORE: JOHNSON, TAYLOR AND VANMETER, JUDGES.

JOHNSON, JUDCE: Ronnie Lee Robi nson has appealed froma fina
j udgnment and sentence of the Fayette Circuit Court entered on
April 22, 2003, following his conditional guilty pleas to one
count of trafficking in a controlled substance in the first
degree,! to one count of tanpering with physical evidence,? and

to being a persistent felony offender in the second degree (PFO

! Kentucky Revised Statutes (KRS) 218A. 1412.

2 KRS 524. 100.



11).® Having concluded that the Fayette Circuit Court did not
err by denying his notion to suppress evidence, we affirm
Detective Keith Ford and Sergeant Mark Si mmons, two of
the officers who arrested Robinson, testified at the suppression
hearing held on February 27, 2002. Both officers stated that at
approximately 10: 00 p.m on Decenber 20, 2001, they were anong
the officers of the narcotics unit of the Lexington Police
Depart ment who were conducting a “roving patrol” of “hot spots”
for drug activity. As Det. Ford and Sgt. Sinmmons drove past a
vacant |l ot on the corner of CGeorgetown Street and Roosevelt
Boul evard, they observed two nen, approximately 30-40 yards
away, engaged in what appeared to be sone type of hand-t o-hand
transaction. According to the officers’ testinony, they quickly
circled around the block and returned to investigate. The
of ficers observed the two nmen | eave the scene and part conpany.
Robi nson went north on CGeorgetown Street and the other nan went
sout h.
After the officers exited their car, Det. Ford called
out to Robinson and requested that he conme and speak with the
of ficers. According to Det. Ford, Robinson continued to walk
away. Det. Ford testified that he noticed sonething cupped in
Robi nson’ s hand that appeared to be one half of a sheet of paper

or a paper towel that had been wadded up into a ball. Det. Ford

® KRS 532.080(2).



then broke into a jog to catch up with Robinson. At this point,
Det. Ford was approxinmately ten to 20 feet away from Robi nson,
and Sgt. Simmons was about ten yards away from Robi nson. Both
of ficers saw Robi nson place the itemthat he was carrying in his
hand into his nouth. Det. Ford ran in front of Robinson,
stopped him and ordered himto open his nouth. Det. Ford
observed that Robinson was chewing the itemin an exaggerated
manner and he noticed what appeared to be cocai ne residue on
Robi nson’s face between his chin and lips. According to Sgt.
Si mons, the officers repeatedly ordered Robinson to spit out
the item but Robinson refused.

Det. Ford and the other officers forced Robinson to
t he ground and applied what Det. Ford and Sgt. Simmons referred
to as “pressure point techniques” in an effort to prevent
Robi nson from chewi ng and swallowi ng the item Eventually,
Robi nson opened his nouth and Det. Ford attenpted to scoop out
the item which was in a plastic bag. The bag broke and
Robi nson coughed out a small quantity of granular cocai ne. Det.
Ford testified that at this point he arrested Robi nson based on

probabl e cause that Robinson had conmitted a drug of fense.*

4 The officers sumoned an ambul ance and Robi nson was transported to a
hospital. Det. Ford acconpani ed Robinson in the anbul ance. Once the

emer gency nedi cal technicians had stabilized Robinson, Det. Ford read

Robi nson his rights pursuant to Mranda v. Arizona, 384 U S. 436, 86 S.Ct.
1602, 16 L.Ed.2d 694 (1966). Det. Ford asked Robi nson how rmuch of the
cocai ne he had nanaged to swal | ow and Robi nson estinmated that he had

swal | oned about $200.00 worth of crack. Det. Ford testified that based on
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Both Det. Ford and Sgt. Sinmons testified that based
on Robi nson’s chewing and his refusal to spit out the suspected
contraband, they believed he was trying to destroy evidence by
ingesting the cocaine. Both officers testified that on severa
prior occasions they had wi tnessed suspects who had attenpted to
swal l ow drugs in order to destroy evidence. Sgt. Sinmmons
testified that in the recent past, he had w tnessed an
i ndividual die as a result of ingesting cocaine in an attenpt to
destroy the drugs. The officers further testified that not only
were they concerned that Robinson was trying to destroy
evi dence, but they were al so very concerned for Robinson’s
safety since ingesting cocaine could cause cardi ac arrest.

A Fayette County grand jury indicted Robinson for
trafficking in a controll ed substance in the first degree, for
tanpering with physical evidence, and for being a PFO I1I.

Robi nson filed a notion to suppress the cocai ne seized by the
officers contending that it was the fruit of an illegal,
warrantl ess search. At the suppression hearing, Robinson argued
that the police had violated his Fourth Anendnent right to be
free fromunreasonabl e searches and seizures. Wil e Robinson

conceded that the officers had reasonable, articul able suspicion

hi s experience, $200.00 worth of crack woul d be about 3.5 grams, which is
sonetines referred to as an “eight-ball.”



pursuant to Terry v. Chio,> to conduct an investigatory stop, he

argued that the officers | acked probabl e cause to conduct a
warrant| ess search. Robinson further argued that the doctrine
of exigent circunstances did not apply since the officers
created the danger and the risk that he would swall ow t he
cocai ne.

The Fayette G rcuit Court deni ed Robinson’s notion to
suppress evidence w thout making any witten or oral factua
findings.® Robinson then accepted the Commonweal th’s plea offer
and entered a conditional guilty plea. Pursuant to the plea
agreenent, Robinson pled guilty to one count of trafficking in a
controll ed substance in the first degree, to one count of
tanpering with physical evidence, and to being a PFO II.
Consistent with the plea agreenent, the trial court sentenced
Robi nson to five years’ inprisonment for his trafficking
convi ction, which was enhanced to ten years’ inprisonnent
pursuant to the PFO Il conviction. The one-year sentence for
tanpering with physical evidence was ordered to run concurrently
with the ten-year sentence. This appeal followed.

Robi nson clains that the trial court erred by denying
his notion to suppress evidence. As noted by Robinson, a

warrantl ess search is presunmed to be unreasonable and a

®392 US 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).

6 Robi nson has not argued that the trial court erred by not rendering specific
findings of fact on the record.



violation of the Fourth Armendrment. Robinson cites Terry, supra,

7

United States v. Place,’ and M nnesota v. Dickerson,® and

acknow edges that an officer may conduct a warrantless,
investigatory stop of a person if the officer has reasonabl e,
articul abl e suspicion that the individual is engaged in crimna
activity. However, he argues that since neither Det. Ford nor
Sgt. Simmons articul ated any specific reason as to why they
bel i eved Robi nson was engaged in crimnal activity, they | acked
the requisite reasonable, articul able suspicion to justify an

i nvestigatory stop. Furthernore, Robinson contends that Det.
Ford testified that he did not have probable cause for a
warrantl ess search until Robi nson coughed out the cocai ne that
was in his nouth.

When an appell ate court reviews a trial court’s ruling
on a notion to suppress, it nust first determ ne whether the
trial court’s factual findings were supported by substantia
evidence. |f supported by substantial evidence, the factua
findings are conclusive.® The appellate court must next conduct

a de novo review of the trial court’s application of the law to

7462 U S. 696, 103 S. . 2637, 77 L.Ed.2d 110 (1983).
8 508 U.S. 366, 113 S.Ct. 2130, 124 L.Ed.2d 334 (1993).

® Kentucky Rules of Criminal Procedure (RCr) 9.78.



the facts to determ ne whether the trial court’s |ega
concl usi ons are correct.

As we previously noted, when the trial court denied
Robi nson’ s suppression notion it did not enter into the record
any findings of facts as required by RCr 9.78. The Suprene

Court addressed a simlar issue in Coleman v. Commonweal t h: 1!

Al t hough we agree that witten findings
greatly facilitate appellate review, and we
recogni ze that it is sonmetines difficult to
di scern the basis for a trial court’s ruling
fromon-the-record free-formanalysis, we do
not believe this is a case where we are
“left in the dark” as to the basis for the
trial court’s ruling. Appellant offered no
evi dence to contradict the Cormonweal th’s
evidence at the hearing, and, in his brief
to this Court, Appellant does not contest
the factual testinony at the hearing
[footnote omtted].

Despite the |lack of witten or even oral factual findings, the
vi deot ape record of the suppression hearing is sufficient for
this Court to reviewthe trial court’s denial of Robinson’s
suppressi on notion.

The officers’ undisputed testinony at the suppression
hearing was as follows. Robinson and another man were engaged
in what appeared to be a hand-to-hand transaction in an area
known for high incidents of drug activity, at 10:00 p.m Wen

the officers went to investigate, Robinson and the other man

10 Commonweal th v. Neal, Ky.App., 84 S.W3d 920, 923 (2002).

11 Ky., 100 S.W3d 745, 749 (2002).



| eft the scene and parted conpany, thus nmaking it nore difficult
to approach either of the two. The officers then observed

Robi nson take what appeared to be a wad of paper and place it in
his mouth. Robinson continued to walk away fromthe officers
and ignored repeated requests by the officers to stop. Based on
t hese facts, we conclude that the officers had reasonabl e,
articul abl e suspicion to believe that Robi nson engaged in
crimnal activity. Thus, the investigatory Terry stop was

pr oper .

After stopping Robinson, Det. Ford observed Robi nson
chewi ng in an exaggerated manner and he al so noti ced what
appeared to be cocai ne residue on Robinson's face.® These
additional facts clearly gave the officers probable cause to
bel i eve not only that Robinson had been engaged in drug
trafficking, but that he was also attenpting to destroy
evidence. Thus, this information allowed the officers to
conduct a search pursuant to the exigent circunstances exception

to the warrant requirement.®

12 \Wile Det. Ford may have stated during cross-exanination that he did not
bel i eve he had probable cause to arrest Robinson at this tinme, his testinony
clearly shows that he had probable cause to conduct a warrantless search
based on exi gent circunstances.

13 Commonweal th v. McManus, Ky., 107 S.W3d 175, 177 (2003) (citing Cormey v.
Conmonweal t h, Ky. App., 943 S.W2d 629, 633 (1996)) (stating that the
“[d]estruction of evidence is a recogni zed exigent circunstance creating an
exception to the warrant requirenent”).




Consi dering the evidence introduced at the suppression
hearing, it would have been reasonable for the trial court to
have found that Det. Ford and Sgt. Si mmons had probabl e cause to
suspect that Robi nson was engaged in drug trafficking and was
attenpting to destroy drug evidence. Under these exigent
circunstances, the officers’ warrantless search of Robinson did
not violate his Fourth Armendnment right to be free from
unr easonabl e searches and sei zures.

Finally, both state and federal courts have recognized
that the Fourth Anendnent does not prevent an officer from
maki ng a warrantl| ess search when he or she reasonably believes
that an individual is in need of imediate aid.'* Det. Ford
testified that his main concern was for Robinson’s safety and
wel fare, since ingesting cocaine creates a risk of cardiac
arrest. Likewise, Sgt. Simmons testified that he was concerned
t hat Robi nson m ght die fromingesting the cocaine. Thus, it
woul d have al so been reasonable for the trial court to have
found that the officers reasonably believed that Robinson's life
was in danger if he were allowed to swallow the drugs.
Accordingly, the trial court did not err by denying Robinson’ s

notion to suppress.

4 Hughes v. Commonweal th, Ky., 87 S.W3d 850, 852 (2002) (citing M ncey v.
Arizona, 437 U.S. 385, 98 S.Ct. 2408, 57 L.Ed.2d 290 (1978)). See also
Gllumv. Comonweal th, Ky.App., 925 S.W2d 189 (1995).
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Based on the foregoing, the final judgnment and

sentence of the Fayette Grcuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
John Ranpul | a Al bert B. Chandler 111
Lexi ngt on, Kent ucky Att orney GCeneral

Dennis W Shepherd
Assi stant Attorney Ceneral
Frankfort, Kentucky
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