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SCHRCODER, JUDGE: Lynda W nnans appeal s her conviction for theft

by deception (over $300)? with a four-year sentence, for failing

to pay off a lien on a truck she sold when she proni sed to pay

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution

and KRS 21.580.

2 KRS 514. 040.



the lien out of the proceeds received at the tinme of sale. W
believe the trial court erred in not allow ng the avowal
testinmony and that the error was reversible. Therefore, we
vacate the conviction and remand for a new trial.

Brian Lovett agreed to buy Lynda Wnnans’s (W nnans)
2000 Chevrolet truck for $18,000.00. On Decenber 7, 2001, the
two net at the Marshall County Courthouse to transfer title.
Lovett tendered a cashier’s check for $18,000.00 to W nnans, but
the clerk informed themthat there was an outstanding lien in
favor of Anmericredit. Upon Wnnans’s prom se to pay off the
lien fromthe cashier’s check, the parties conpleted the
transfer to Lovett, subject to Anericredit’s lien. A year later
the lien still was not rel eased so Wnnans was indicted and
tried for theft by deception (over $300). She was found guilty
by a jury on April 21, 2003, and subsequently sentenced to four
years.

On appeal, Wnnans argues that the trial court erred
in denying her notion for a directed verdict. The Commonweal th
counters that the issue was not preserved. The preservation
i ssue was recently decided by our Supreme Court in the case of

Schoenbachl er v. Commonweal th, Ky., 95 S.W3d 830, 833 (2003),

wherein the Court was asked whether the trial court’s failure to
grant a directed verdict of acquittal constituted pal pable error

under RCr 10.26. The Court decided that, “if the trial court



did, in fact, err by failing to direct a verdict of acquittal,
that failure would undoubtedly have affected Appellant’s
substantial rights.” Id. at 837. The Court then reviewed “the
sufficiency of the evidence, and the failure to grant a directed
verdict,” under the pal pable error rule of RCr 10.26. Likew se,
we review the sufficiency of the evidence and the failure to
grant a directed verdict of acquittal under the pal pable error
rul e.

“On appellate review, the test of a directed verdi ct
is, if under the evidence as a whole, it would be clearly
unreasonable for a jury to find guilt, only then is the
defendant entitled to a directed verdict of acquittal.” 1d. at

837, citing Commonweal th v. Benham Ky., 816 S.W2d 186, 187

(1991). Theft by deception, KRS 514.040, requires (for purposes

here) “the person obtains property . . . of another by deception

with intent to deprive the person thereof. A person deceives

when the person intentionally: (a) Creates or reinforces a

fal se inpression, including false inpressions as to .

intention, or other state of mnd;, . . . ” The issue before the

jury becane whether Wnnans intended to pay off the truck lien

when she prom sed Lovett that she would pay off the |ien out of

t he proceeds of the cashier’s check if he would give it to her.
At trial, Lovett testified that prior to the purchase,

he had asked W nnans why she was selling the truck and she told
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hi m she needed to, that she was in financial trouble and needed
the noney. At the courthouse, when the clerk told themthey
needed a lien rel ease, she said that is what the check is for.
Nurmerous tinmes Lovett called her to ask about the rel ease and
she woul d assure himthat she would take care of it or that it

woul d take ten or so days. The lien was never paid and the

truck was repossessed.

Wnnans testified on her own behalf. She stated that
she told the county clerk that she would pay the lien out of the
check and have the creditor send the lien release directly. She
stated the Iien was approxi mately $16,554.00 and that she
obtai ned a cashier’s check fromher bank and mailed it to
Anericredit but they clainmed they never received it. Wen asked
for her cashier’s check recei pt or carbon copy, she said it was
lost in a house fire. She allowed Anericredit to take a default
j udgnent agai nst her and has never recovered the check or the
funds even though sone fifteen nonths have passed since it was
| ost.

By avowal, Wnnans testified that her bank told her
she had to wait a year before a stop paynent could be made and
anot her tinme that the bank could not stop paynent on a cashier’s
check. The grounds for the Conmonweal th’s objection were

hear say but whenever counsel approached the bench, the tria



j udge’ s m crophone was turned off so the record does not give
the basis for his ruling at the bench.

Jennifer Keel testified for the Conmonweal th as an
expert w tness on banking. She was the assistant vice-president
of the Bank of Benton and was a supervisor of cashier’s checks.
Her testinony was basically that all banks had to follow the
Uni f orm Commerci al Code rules or guidelines for certified
checks, and under these rules, if a check is reported |ost or
stolen; there are two ways to have it reissued. The first way
is to post a rather expensive indemity bond and a check coul d
be rei ssued imedi ately. The second way is to wait ninety days
and sign an affidavit that the check was |ost or stolen, and the
bank can then reissue the check. [|f the carbon or the receipt
is lost by the custoner, the bank can easily look in its books
to see which cashier’s checks are outstanding and figure it out.

As to the sufficiency of the evidence, we can see
where, under the evidence as a whole, the jury could find guilt.
Wnnans was in financial trouble so she had to sell the truck.
She prom sed to pay the lien out of the cashier’s check. The
creditor (Americredit) never received the noney and in the
creditor’s suit for the noney, she allowed a default judgnment to
be taken against her. She also did not appear to take
reasonabl e steps to | ook for her “lost” check. Fifteen nonths

after the check was supposedly | ost, she went to trial wthout
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any | eads on the noney nor serious attenpts to have the check

rei ssued. As the Court recognized in Schoenbachler, 95 S. W 3d

at 837, quoting Benham 816 S.W2d at 187:

On notion for directed verdict, the tria

court nust draw all fair and reasonabl e

i nferences fromthe evidence in favor of the

Commonweal th. If the evidence is sufficient

to induce a reasonable juror to believe

beyond a reasonabl e doubt that the defendant

is guilty, a directed verdict should not be

given. For the purpose of ruling on the

notion, the trial court nust assume that the

evi dence for the Comonweal th is true, but

reservfe] to the jury questions as to the

credibility and weight to be given to such

t esti nony.

We believe the trial court did not err in not granting a
directed verdict of acquittal nor in submtting the case to the
jury.

The next argunment of Wnnans is that the trial court
erred in not allow ng her avowal testinony. The objection was
to what the bank enpl oyees supposedly told her when she went
| ooking for the cashier’s check. The basis of the objection was
that it was hearsay. Wnnans countered that she was trying to
admt the statenments not to prove the truth of the statenents
(in fact she was willing to stipulate the statenents were
untrue) but to show Wnnans’s intentions, her good faith efforts
to get the lost noney for Lovett, and to show she does not have

t he noney. The avowal testinony directly contradicts the expert

Wi tness’ s testinony on banking procedures. The issue is not the
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truth of these statenments but the credibility of the accused (a
jury issue). Did soneone really tell her that, could she rely
on those statements, and did she act accordingly? Professor
Lawson® describes this as the classic nonhearsay use of an out-
of -court statenent, not to prove the truth of the statenents,
but to explain the “hearer’s state of mnd.” The nmere maki ng of
the statenent may be relevant to prove Wnnans's state of m nd
whi ch coul d explain why she did little to find the “all eged | ost

check.” See Crowe v. Commonweal th, Ky., 38 S.W3d 379, 382

(2001); Moseley v. Commonweal th, Ky., 960 S.W2d 460, 461-462

(1997). The Commonweal th tried to show Wnnans’s inaction was

evi dence of the intent to deprive Lovett of his noney, while

Wnnans tried to show her inaction was due to her belief

(al though m staken) that nothing could be done. W agree with

Wnnans that the trial court conmtted reversible error in

excl uding the avowal testinony as it was a nonhearsay use of

out-of -court statements which would be relevant to her intent.?*
Wnnans's final argument is that the trial court erred

in allowing Lovett to testify (during the penalty stage of

trial) of the effects this crinme had upon him This issue would

be nmoot if we had not ordered a new trial. In the event W nnans

3 Robert G Lawson, The Kentucky Evidence Law Handbook, § 8.05 [3] p. 558 (4'f
ed. 2003).

4 W would surnmise that on retrial, one side will have nore conpl ete evi dence
as to where the missing noney is, as that evidence would tend to nake or
break the case.




is again convicted, KRS 532.055 (2)7. does pernmt a victimto
testify as to the inpact the crine had on the victimif the
crinme is one enunerated in KRS 421.500. Theft by deception is
not enuner at ed.

For the foregoing reasons, the judgnent of the

Marshall Circuit Court is vacated and the matter remanded for a

new trial .
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