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BEFORE: DYCHE AND McANULTY, JUDGES; EMBERTON, SENI OR JUDGE.!
McANULTY, JUDGE: In this debt collection and garni shnent
action, the debtor and the garnishee-enpl oyer appeal separate
j udgnments i ssued agai nst each of them The debtor argues that
venue was i nproper so the default judgnent issued against him
was void. He brings this appeal in spite of the fact that the
underlyi ng debt was | ater discharged in bankruptcy. The
enpl oyer argues that the creditor did not strictly conply with
t he garni shnent statutes, and the debtor’s bankruptcy prevents
the creditor from continuing the garnishnent proceedi ngs agai nst
t he enpl oyer. W conclude that venue in the underlying debt
col l ection action was proper. Further, we conclude that the
creditor conplied with Kentucky’s garnishnent statutes, and the
debtor’ s bankruptcy did not prevent the creditor from
prosecuting the enployer for failing to conply with the
garni shnment statutes. Thus, we affirm
Facts

a.) The underlying debt to Instant Auto Credit, Inc.

On August 11, 1994, Mary R Conpton and her son,
Joseph L. Conpton, entered into a retail installnment contract

(the Contract) with U S. Auto Sales for the purchase of a 1986

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Chevrol et Cavalier. That same day, U S. Auto Sal es assigned the
Contract to Instant Auto Credit, Inc. (lnstant Auto).

Under the terns of the Contract, U S. Auto Sales
financed the purchase; and the Conptons gave U S. Auto Sales a
security interest in the vehicle. The anmount financed was
$7,117.50 at an annual percentage rate of 25.96 percent.

At the tinme the parties signed the contract, the
Conptons were both residents of Leitchfield, Gayson County,
Kentucky. U S. Auto Sales was located in Louisville, Jefferson
County, Kentucky. And Jefferson County is where the Conptons
signed the Contract.

At some point, the Conptons stopped nmeking the
requi red paynents under the contract. So in February of 1999,
Instant Auto filed a conplaint against Mary and Joseph Conpton
in Jefferson Circuit Court to collect the anount owed --
$4,778.85 plus interest at the contract rate of 25.96% per annum
from February 7, 1995.

Nei t her Mary nor Joseph Conpton filed an answer. The
trial court issued a default judgnment against themon April 1,
1999, jointly and severally. The judgnment awarded | nstant Auto
the sum of $4,778.85 plus interest at the contract rate of
25.96% per annum from February 7, 1995, until paid, plus

Instant Auto’s court costs.



Al nost four years to the day after the trial court
i ssued the default judgnment, Joseph Conpton noved to vacate the
j udgnment on the basis that the debt collection action was
transitory. And because it was transitory, under KRS 452. 480,

I nstant Auto shoul d have brought the action in Grayson County,
the county in which both defendants reside, instead of Jefferson
County, the county where the contract was forned.

The trial court denied Joseph Conpton’s notion on
April 16, 2003, precipitating appeal nunber 2003- CA-001021- VR
Joseph Conpton’s nother and co-defendant, Mary R Conpton, did
not file an appeal.

b.) The garni shnent proceedi ngs

Meanwhi l e, three years after obtaining the judgnment
agai nst Joseph Conpton, on July 29, 2002, Instant Auto served a
garni shment order on Joseph Conpton’s enployer, Newton's Tire &
Auto (Newton's Tire). Newon' s Tire is a sole proprietorship
owned by M ckey Newton and | ocated in G ayson County, Kentucky.
Newton's Tire did not file an answer and nmade no paynents under
t he garni shnment order.

On March 20, 2003, seven nonths after Newton's Tire
failed to tinely respond to the garnishnent order, Instant Auto
made a notion under KRS 425.511(2) to hold M ckey Newt on,
individually and d/b/a Newton’s Tire, in contenpt of court. The

basis of the contenpt notion was Newton’'s willful failure to
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answer and properly respond to the wage garni shnent order. The
trial court was prepared to hear the notion on March 31, 2003,
however, neither M ckey Newton nor an attorney on his behalf
appeared at the hearing. So the trial court granted Instant
Auto’s notion to hold M ckey Newton, individually and d/b/a
Newton's Tire, in contenpt of court. And it awarded Instant
Auto the anpbunt of the judgnment agai nst Conpton -- $4,778.85
plus interest at the rate of 25.96% per annum from February 7,
1995, until paid plus costs.

Al nost three nonths after the trial court found Newton
in contenpt of court, Newton nmade a notion to (1) transfer the
case to the Grayson Circuit Court; (2) vacate the judgnent for
| ack of personal jurisdiction; and (3) vacate the judgnment
because the underlying debt was discharged in bankruptcy. The
trial court denied Newton’s notion on Septenber 3, 2003,
preci pitating appeal nunber 2003- CA- 002039- MR
c.) Joseph’ s bankruptcy filing

On Cct ober 30, 2002, both Joseph and Mary Conpton
filed Chapter 7 bankruptcy petitions. The default judgnment
granted in the Instant Auto action was anong those debts
di scharged i n bankruptcy. The debt was di scharged in bankruptcy

by order dated February 4, 2003.



Questions presented on appeal

Joseph Conpton and Newton present three questions in

this consol i dated appeal:

(1) Was the default judgnment issued against Joseph
Conpt on voi d because Instant Auto did not bring
the action in Gayson County, Kentucky, the
county in which both defendants reside? (Appea
nunber 2003- CA-001021- MR)

(2) D dthe trial court err in refusing to vacate the
j udgnent agai nst the enpl oyer-garni shee on the
basis that it |acked personal jurisdiction over
t he enpl oyer-garni shee? (Appeal nunber 2003- CA-
002039- MR

(3) My a trial court issue a judgnent against an
enpl oyer-garni shee in a contenpt proceeding for
failing to answer a garni shment order when the
debtor has filed a petition in bankruptcy and
there is an automatic stay pursuant to 11
U S.C.A § 362? (Appeal nurmber 2003- CA-002039-
MR)

Wiy the default judgnent issued against Joseph Conpton in
Jefferson Gircuit Court was proper

Joseph Conpton argues that the original action filed

against himwas a transitory action. Under KRS 452.480 and



452. 485, the action should have been brought in Gayson County,
the county in which both defendants reside. Thus, the default

j udgnment rendered against himin Jefferson Crcuit Court was
void. Finally, because the trial court issued a default

j udgnent agai nst Joseph Conpton, it is of no consequence that he
did not plead the defense of inproper venue as required by CR
12. 08.

I nstant Auto contends that since the underlying debt
has been di scharged in bankruptcy, the issue is now noot. In
spite of the fact that the issue is noot, Instant Auto naintains
t hat venue of the debt collection action was proper under the
venue provisions of the federal Fair Debt Collection Practices
Act (FDCPA), 15 U.S.C. A 8 1692i. Finally, Joseph Conpton
wai ved any objections to venue in this case because he did not
timely raise the defense of inproper venue as required by CR
12.08(1).

Joseph Conpton is correct in arguing that he did not
wai ve the defense of inproper venue because this is a default

judgnment. See Cash v. Etown Furniture Co., Inc., 363 S.W2d

102, 103 (Ky. 1962). But we agree with Instant Auto that the
issue is noot. It is noot because the ultinmate and desired
effect of the debt being discharged in bankruptcy was the

i ssuance of a discharge order. The discharge order extinguishes

the debtor’s personal liability with respect to creditor’s
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clai ms; voids any judgnment to the extent of the debtor’s
liability for a discharged debt; and enjoins the conmmencenent or
continuation of a civil suit against the debtor personally to

recover any discharged debt. See Hurley v. Bredehorn, 44 Cal.

App. 4'" 1700, 1703 (Cal.App. 1996) (citing 11 U S.C. A. § 524(a)

and Johnson v. Hone State Bank, 501 U S. 78, 84, fn. 5, 111 S.

. 2150, 115 L. Ed. 2d 66 (1991)). In other words, the relief
sought by Joseph Conpton in this appeal -- for this Court to
void the default judgnent -- is of no benefit to either himor
Instant Auto in that a controversy no | onger exists because the

debt was di scharged in bankruptcy. See Sharp v. Robi nson, 388

S.W2d 121 (Ky. 1965).

Not wi t hst andi ng our concl usion that the issue is noot,
we note that KRS 452.480 is inconsistent wth the venue
provi sion of the FDCPA (15 U . S.C. A 8 1692i) because it does not
afford greater protection to the consuner. See 15 U.S.C A 8§
1692n. W believe KRS 452.480 provides different protection to
a consuner, but certainly no greater protection. Under KRS
452. 480, an action may be brought in “any county in which the
def endant, or in which one (1) of several defendants, who may be
properly joined as such in the action, resides or is sunmoned.”
(enmphasis ours). Under 15 U S.C A 8 1692i an action may be
brought in the judicial district “(A) in which such consuner

signed the contract sued upon; or (B) in which such consuner
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resi des at the commencenent of the action.” So, while the state
provi sion does not allow suit in the county in which the
contract was signed (unless, of course, the defendant is
properly served with process there), it does allow suit in any
of Kentucky’ s 120 counties as |long as the defendant is sumobned
there. By contrast, the federal provision only allows suit in
two Kentucky foruns -- where the debtor signed the contract or
resi ded at the commencenent of the action. |If a state lawis
i nconsistent with the FDCPA, the FDCPA applies. See 15 U.S. C A
8 1692n. And under the FDCPA, venue was proper in Jefferson
County, the county in which the parties signed the contract.

Wiy the trial court did not err in refusing to vacate the

j udgnent agai nst the enpl oyer-garni shee on the basis that it
| acked personal jurisdiction over the enployer-garnishee
Newt on argues that Instant Auto did not strictly

conply with Kentucky’s statutory provisions governing
garni shnment actions, KRS 425.501 et. seq. First, under KRS
425. 526, Instant Auto should have filed a petition or anended
petition and issued a summons after Newton failed to conply with
t he order of garnishnent. Second, under KRS 425.511(2), Instant
Aut o shoul d have required Newton to appear before the
Comm ssioner of the Jefferson Crcuit Court before issuing a
j udgnment against him not after issuing a judgnent agai nst him
Third, in addition to not conplying with state statutory

provi sions, Instant Auto did not conply with local rule 403 of
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the Jefferson Circuit Court governing notions for default
j udgnent .

Since Newton made his notion to vacate under CR 60.02,
we review the trial court’s denial of the notion for an abuse of

di scretion. See Fortney v. Mahan, 302 S.W2d 842, 843 (Ky.

1957). After reviewing the record relating to the garni shnent
proceedings in this case, we hold that the trial court did not
abuse its discretion in denying Newton’s notion to vacate the
j udgnent .

After receiving the order of wage garni shnent, for
what ever reason, Newton failed to answer or otherw se respond to
the order. See KRS 425.511(2). Under KRS 425.511(2), Instant
Auto was permtted to nove the court to conpel M ckey Newt on,
individually and d/b/a Newton’s Tire to appear by process
because he was in contenpt of the court’s garni shnent order

See Snmith v. Gower, 60 Ky. 171 (Ky.App. 1860) (construing the

predecessor to KRS 425.511 and hol ding that conpelling the
gar ni shee’ s appearance by process is one of several renedies
afforded a plaintiff in cases in which a garnishee fails to
answer a garni shnent order). Although he was provided with
notice, Newton did not appear on the hearing date schedul ed for
t he contenpt notion.

As a result of Newton's failure to answer the

garni shnent order and failure to defend his inaction at the
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hearing, the trial court found himin contenpt of court and
sanctioned himthe full anmount of the judgnent that had been

ent ered agai nst Joseph Conpton. Contrary to Newton’s
characterization on appeal, the trial court did not enter a
default judgnent against him It found himin contenpt of court
and sanctioned himfor his failure to answer and respond to
court orders. Such a sanction was entirely within the court’s

power. See Wiite v. Sullivan, 667 S.W2d 385, 387 (Ky.App.

1983) (holding that circunmstances of the case and defendant’s
m sconduct warranted a fine payable to the aggrieved party).
Way the automatic stay provisions of 11 U S.C A 8 362 did not
prevent the trial court fromissuing a judgment agai nst Newt on
for failing to answer the garni shnent order
Newt on argues that an action to enforce a garni shnent
order cannot be naintai ned when the underlying judgnent upon
whi ch the garni shnent order is based has been di scharged in

bankruptcy. Newton cites a United States Bankruptcy Court case

fromthe Mddle District of Tennessee, In re R chardson, 52 B.R

237 (Bankr.M D. Tenn. 1985), in support of this argunent. But
we believe that a |later case decided by the Eastern District of

Tennessee, In re Kani pe, 293 B.R 750 (Bankr.E. D. Tenn. 2002) is

factually simlar and representative of the majority view on
this issue.
The Kani pe bankruptcy court held that a judgnment

creditor’s post-petition actions in prosecuting a conditiona
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j udgnent agai nst a debtor’s enployer for failure to honor a pre-
petition garnishnent did not violate the discharge injunction
(or automatic stay). See id. at 758. 1In so holding, the court
reasoned that the prosecution was sol ely agai nst the enpl oyer-
garni shee for its failure to answer or otherw se respond to the
garnishment. See id. No property of the bankruptcy estate or
t he debtor was involved, and the outconme did not directly or
indirectly affect his discharge rights. See id. at 759.
Li kewi se, in this case, the prosecution was sol ely agai nst
Newt on for his contenpt in failing to answer or otherw se
respond to the garnishment order. It does not affect Conpton at
all. The trial court did not abuse its discretion in denying
Newton’s notion to vacate on the grounds of the automatic stay.
For the reasons enunerated above, the default judgnent
agai nst Joseph Conpton is affirmed. And the order of contenpt
and judgnent agai nst M ckey Newton, individually and d/b/a
Newton's Tire, is also affirned.
ALL CONCUR
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