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BEFORE: BUCKI NGHAM COMVBS, AND TACKETT, JUDGES.

TACKETT, JUDGE: Roy Jenkins petitions this Court for a review
of the decision of the Wrkers Conpensati on Board, which
reversed the decision of the Adm nistrative Law Judge (ALJ)
awar di ng hi m benefits for cunul ative, work-related hearing | oss
in the course of his enploynent wth AK Steel Corporation.
Jenki ns argues on appeal that the Board' s finding that the
statute of limtations barred his claimwas erroneous and that

the original award nust be reinstated. W disagree, and affirm



Jenkins worked for AK Steel for a period of over
thirty years. He described his working environnent as “very
noi sy.” Jenkins ceased enploynent at AK Steel in 1998. 1In
2002, he was di agnosed with hearing | oss and assessed an 8%
whol e body inpairnment as a result. The ALJ found that Jenkins
was entitled to benefits and issued an opinion and award on
Decenber 20, 2002. At a petition for rehearing, AK Stee
present ed evidence that Jenkins was aware of his hearing | oss
when he stopped working in 1998, but the petition was denied by
the ALJ. The Wrkers’ Conpensation Board reversed, hol ding that
Jenkins’ claimwas tine-barred, since his claimwas filed nore
than four years after he ceased enploynment with AK Steel. The
Board held that “an individual can not have an injury date, even
in cunul ative trauma cases, that is nore than two years after
ceasing work,” and further expanded on this holding by stating
that “an individual may have a manifestation that triggers the
statute of limtations prior to the date of the last trauma, but
in a case such as this where there is no paynent of incone
benefits, we believe the cessation of exposure to the trauma
establishes the |ast date for the clocking of the two years
statute of limtations period in Kentucky Revised Statute (KRS)
342.185 and KRS 342.270.” Jenkins argues on appeal that this

hol di ng i s unsupported by either the |anguage of the statute or



t he applicable case law, citing Alcan Foil Products v. Huff,

Ky., 2 SSW3d 93 (1999). W disagree.

Jenkins cites KRS 342.7305 for the proposition that an
occupational hearing | oss does not beconme a conpensable injury
until the inpairnment reaches 8% to the whol e body, as determ ned
by the AMA Guides. W acknow edge that the statute does limt
conpensation for occupational hearing |oss for inpairnent
ratings of less than 8% but do not perceive a |legislative
intent to alter the statute of |limtations by the enactnent of
t hat statute.

AK Steel argued before the Board that if the statutes
of imtation found in KRS 342. 185 and KRS 342.270 were to have
any effect, the date of |ast exposure nust have sone
significance in determning the date on or from which the

statute begins to run. Alcan and Randall Co. v. Pendl and, Ky.

App., 770 S.W2d 687 (1989), also cited by Jenkins in this
appeal, do not deal with the question of a claimfiled | onger
than two years after enploynment ceased. On that basis, the
Board di stingui shed those cases and held that the cessation of
exposure to the trauma establishes the |atest date for the
cl ocking of the two year statute of |limtations period.

We do not agree with petitioner that the Board s
hol ding has no basis in law. |In other cases, the Board has held

t hat one cannot have an injury date that is nore than two years
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after ceasing work. W believe that such a rule is |ogical and
consistent with the intent of the workers’ conpensation statutes
inthis state. The alternative is to allow endless tolling of
the statute until the worker discovers the injury, a result we
find to be contrary to the intent of the | egislature.

For the foregoing reasons, the decision of the

Wor kers’ Conpensation Board is affirned.
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