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SCHRCODER, JUDGE: This is an appeal froma judgnent pursuant to
a conditional guilty plea convicting a dentist of three counts
of illegally prescribing controlled substances. Appellant’s
sol e argunment is that he was unlawfully charged in the

i ndi ct mrent because, as a licensed and practicing dentist, he
could not be charged with sinply violating KRS 218A. 1404(3). W
agree that appellant could not be charged with violating KRS

218A. 1404(3). Hence, we reverse the judgnment of conviction and



remand the matter for further proceedings consistent with this
opi ni on.

On February 11, 2002, Mchael Sears, a duly licensed
and practicing dentist, was indicted on six counts of illegally
prescribing controlled substances in violation of KRS
218A.1404(3). Except for the nane of the drug and the nane of
t he person the drug was prescribed for, the |anguage of each
count of the indictment was identical. Count | provided as
fol | ows:

On or about the 15'" day of February, 1999,

in Witley County, Kentucky, the above-naned

def endant, M chael Sears, committed the

of fense of Illegally Prescribing A

Control | ed Substance when he wote a

prescription for Lorcet in the name of
Lawr ence Tayl or.

At the end of the indictnent, KRS 218A. 1404 was |isted as the
statute that was viol ated.

Prior to trial, Sears noved to dismss for failure to
state a charge and for lack of jurisdiction. Attached to this
notion were a copy of Sears’s dentistry |license for the 2000-
2001 year and a copy of his controll ed substance registration
certificate issued on March 6, 2000, by the United States
Department of Justice, Drug Enforcenent Adm nistration. The
court denied the notion to dismss. Thereafter Sears entered a
conditional guilty plea to three counts of illegally prescribing

controll ed substances upon the Commonweal th’s recomrendati on of
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a one-year sentence on each count to run consecutively, with
Sears to serve only six nonths and the bal ance probated for
three years. The court ultimtely accepted the Comonweal th’s
recommendati on and entered its final judgnment and sentence on
April 15, 2003. This appeal by Sears foll owed.

Sears first argues that he could not “illegally”
prescri be controll ed substances pursuant to KRS 218A. 1404(3) as
all eged in the indictnent because he was a duly licensed and
practicing dentist. KRS 218A. 1404(3) provides that “No person
shal | di spense, prescribe, distribute, or adm nister any
controll ed substance except as authorized by law.” According to
KRS 313.250(1), “licensed pharmacists may fill prescriptions of
licensed dentists in this state for any drug necessary to
practice dentistry.”

KRS 218A.180(3) provides in pertinent part:

To be valid, a prescription for a controlled

subst ance shall be issued only for a

| egiti mate nedi cal purpose by a practitioner

acting in the usual course of his
prof essi onal practice.

A violation of KRS 218A. 1404(3) is a Cass D fel ony
for the first offense and a Cass C felony for subsequent
of fenses “[u]nl ess another specific penalty is provided in
[that] chapter.” KRS 218A. 1404(4). A violation of KRS
218A.180(3) is a Cass A msdeneanor for a first offense and a

Class D felony for a second or subsequent offense. KRS
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218A.180(9). It is undisputed that Sears had no previous
convictions for the above of fenses.

The indictnment at issue made no nention of KRS
218A.180(3) and did not specify that Sears prescribed a
control |l ed substance for an illegitimte nedical purpose. It
was only at the hearing on the notion to dismss that the
Commonweal th clarified why Sears’s conduct was illegal — because
he was al |l egedly prescribing controll ed substances for
i ndi vidual s who were not his patients in exchange for personally
receiving half of the drugs after the prescription was filled.
However, the indictnent only charged Sears with illegally
prescribing a controll ed substance under KRS 218A.1404. An
i ndi ctment nust charge a crinme under the facts all eged.

Conmmonweal th v. Ham lton, Ky. App., 905 S.W2d 83 (1995). In

our view, the indictnent at issue did not charge a crinme in this
case because Sears was authorized by law to prescribe controlled
substances. Hence, Sears could not be guilty of illegally
prescribing a controll ed substance under KRS 218A. 1404.
Although it is a crime for a dentist to prescribe controlled
substances for an illegitimte nedi cal purpose under KRS
218A.180(3), the Commonweal th did not charge Sears with that
crime.

We woul d al so note that even if Sears could have been

properly charged under KRS 218A.1404(3), the penalty provisions
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in section (4) of that statute provide that the of fense would be
a Cass D felony “[u]nless another specific penalty is provided
in this chapter.” Since there was a specific penalty for the
conduct which nmade Sears’s actions illegal (prescribing
control | ed substances for what was not a legiti mte nedica
purpose) in KRS 218A.180(9), that penalty (C ass A m sdeneanor)
woul d have been applicable. Hence, we also agree with Sears’s
argunment that the circuit court did not properly have
jurisdiction in this case. KRS 24A. 110.

For the reasons stated above, the judgnent of the
VWhitley Crcuit Court is reversed and the matter renmanded for
further proceedi ngs consistent with this opinion.

BARBER, JUDGE, CONCURS.

KNOPF, JUDGE, CONCURS AND FI LES SEPARATE OPI NI ON

KNOPF, JUDGE, CONCURRING | concur in the result
reached by the majority opinion, but I wite separately to
address the sufficiency of the indictnent in this case. CR
6.10(2) provides that an indictnment is sufficient if it contains
"a plain, concise and definite statenent of the essential facts
constituting the specific offense with which the defendant is

charged. " In Thomas v. Commonweal th, Ky., 931 S.W2d 446

(1996), our Supreme Court held that it is unnecessary to restate
all the technical requisites of the crinme of which a defendant

is accused, if the |language of the indictment, coupled with the
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appl i cabl e statute, unm stakably acconplishes this end result.
Id. at 449. Al that is necessary to "charge an offense," as
required by RCr 6.10 and RCr 8.18, is to nanme the offense. 1d.
An indictrment is sufficient if it fairly inforns the accused of
the nature of the charged crine, without detailing the fornerly
"essential" factual elenments, if it inforns the accused of the
specific offense with which he is charged and does not m sl ead
him Id.

In this case, the indictnent was not invalid nerely
because it failed to specify that Sears illegally prescribed
control |l ed substances for individuals who were not his patients.
Such a technical defect could have been cured by amendi ng the
i ndi ctnment, or by the Commonweal th providing specifics of the in
response to a notion for a bill of particulars. 1d. at 449-50.
Instead, as the majority correctly finds, the Commonweal th
sought to charge Sears under KRS 218A. 1404(3), rather than under
218A.180(3). The | anguage and context of KRS 218A. 1404(3) and
its acconmpanying sections indicate that the |egislature intended
this section to crimnalize the trafficking, possession or
di stribution of controlled substances by persons not authorized
by law. The nore specific statute, KRS 218A. 180(3),
crimnalizes inproper prescription of controlled substances by a
licensed practitioner. Because Sears was |icensed to prescribe

controll ed substances, the indictnment failed to state a charge
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agai nst hi munder KRS 218A. 1404(3) and shoul d have been

di sm ssed.
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