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JOHNSON, JUDGE: Edward G een Janeson has petitioned for review
froman order of the McCracken Circuit Court entered on April
10, 2003, which affirmed an order of the McCracken District
Court denying Janmeson’s notion to declare MCracken County

Ordi nance No. 2000-4 unconstitutional and to dism ss the

crimnal conplaint against him?! Having concluded that recent

L After Jameson’s notion to declare Ordinance No. 2000-4 unconstitutional was
deni ed by the district court, Jameson entered a conditional plea of guilty to
the charges against him while preserving his right to appeal to the circuit
court the determnation as to the ordinance’s constitutionality. Hence, as



case law fromthe Suprene Court of the United States requires
that this matter be remanded for further fact-finding, but that
the McCracken District Court did not otherw se err by denying
Jameson’s notion, we affirmin part, vacate in part and remand
for further proceedings.

McCracken County Ordi nance No. 2000-4 becane effective
on April 26, 2000.2 The ordinance provided for the “regul ation
of sexually oriented businesses and their enployees.” Anobng
ot her things, the ordinance classified certain establishnments as
falling within the definition of what was terned an “Adul t

Cabaret.”3® The ordinance restricted the times during which an

conpared to other cases dealing with the constitutionality of regulations

whi ch target sexually-oriented businesses, the case at bar arrives before us
in a sonmewhat unusual manner. Typically, when a First Amendnent challenge is
made agai nst a regul ation which targets sexually-oriented busi nesses, the
aggrieved party will file an original action at the circuit court |eve
seeking injunctive relief to prohibit the enforcenent of the regulation at

i ssue. See, e.g., Restaurant Ventures, LLC v. Lexington-Fayette Urban County

Governnent, Ky. App., 60 S.W3d 572, 575 (2001)(noting that “[s]everal adult
entertai nment establishnents and their enpl oyees brought [an action in
Fayette Circuit Court] challenging the constitutionality of ordinances
enacted by the Lexington-Fayette Urban County Government”); and Schultz v.
Cty of Cunberland, 228 F.3d 831, 839 (7th Cir. 2000)(noting that “plaintiffs
sued Cunberland in [federal] district court seeking a permanent injunction
agai nst enforcenent of the” regulation in question).

2 Ordi nance No. 2000-4 was enacted by the McCracken County Fiscal Court.
3 Ordinance No. 2000-4(11)(3) provides in full as follows:
“Adult Cabaret” means a night club, bar, restaurant,
or simlar comrercial establishnent which regularly

f eat ures:

(a) Per sons who appear in a state of
nudity or sem -nude; or

(b) Li ve performance[s] which are
characterized by the exposure of
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adult cabaret could remain open for business,* and provided for
the regul ation of any “live performances” that m ght take pl ace
within the establishnment. According to the terns of the
ordinance, it was ained at controlling the alleged negative,
secondary effects associated with sexually-oriented busi nesses,

e.g., increased crine rates and decreased property values in and

around the areas where such busi nesses are | ocat ed.
I n August 2000 Janeson was enpl oyed as a manager of

Regina s I1°

i n Paducah, MCracken County, Kentucky. There is no
di spute that Regina's Il, which featured |ive exotic dancing,

was an “Adult Cabaret” as defined by O dinance No. 2000-4. On
August 19, 2000, Janeson was crimnally charged by a nenber of
the McCracken County Sheriff’s Departnent for various violations
of Ordinance No. 2000-4. Specifically, Janmeson was cited for

operating past the 1:00 a.m nmandatory closing tine, for

permtting the dancers to appear totally nude while perform ng,

“specified anatom cal areas” or by
“specified sexual activities”; or

(c) Films, notion pictures, video
cassettes, slides, or other
phot ogr aphi ¢ reproductions which
are characterized by the depiction
or description of “specified sexua
activities” or “specified
anat omi cal areas”.

4 Ordi nance No. 2000-4 (1V)(e) provided that “[n]o establishment, except for
an adult notel, shall remain open at any tine between the hours of one
o'clock (1:00) a.m and six o' clock (6:00) a.m”

5 According to the record, Regina’s Il was owned by N ghtclubs, Inc.
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and for allow ng physical contact between the dancers and the
patrons.

On Cct ober 31, 2000, Janeson filed a notion with the
McCracken District Court, asking the court to declare Odinance
No. 2000-4 unconstitutional on its face and as applied to him
and to dismss the crimnal conplaint against him Janmeson
argued that O dinance No. 2000-4 viol ated several provisions of
the United States Constitution and the Kentucky Constitution.

Janmeson argued, inter alia, that O dinance No. 2000-4 as applied

to himinposed an inperm ssible burden on his right to freedom
of expression as guaranteed by the First Amendnent to the United
States Constitution and Section 1 of the Kentucky Constitution.
Approxi mately one year later, on Cctober 18, 2001, an
evidentiary hearing on the matter was held before the district
court. During this hearing, Janeson introduced evidence in an
attenpt to show that the alleged negative, secondary effects
associ ated with sexual |l y-oriented busi nesses were not present in
and around the area of Regina’ s Il. Janeson argued that this
evi dence supported his claimthat O dinance No. 2000-4 was not
enacted to conbat these secondary effects, but that it was
i nstead enacted specifically to prohibit nude danci ng and
rel ated forns of expression.
On May 31, 2002, the district court entered an order

denyi ng Janeson’s notion to declare Odinance No. 2000-4
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unconstitutional and to dism ss the crimnal conplaint against
him On July 2, 2002, Janeson entered a conditional plea of
guilty to the various charges against him while preserving his

right to appeal the denial of his notion to declare the

ordi nance unconstitutional. Janeson was sentenced to 90 days in
jail, which was probated for a period of two years, and fined
$500. 00.

Jameson appeal ed to the McCracken Circuit Court and
once again argued that O-dinance No. 2000-4 as applied to him
was an unconstitutional restraint on his freedom of expression.
On April 10, 2003, the circuit court entered an order affirmng
the district court’s denial of Janmeson’s notion to declare
Ordi nance No. 2000-4 unconstitutional. Janmeson subsequently
filed a notion seeking discretionary reviewwth this Court,
whi ch was granted on October 14, 2003.

Jameson rai ses several argunents on appeal. He first
clains that Section VII(b) of the ordi nance, which is anong
t hose provisions regulating |live performnces, is “a content-
based regul ati on of speech,” and nust therefore be subjected to
strict judicial scrutiny. Section VII(b) of the ordinance
states in full as follows:

No person shall appear nude or in a
state of nudity while engaged in any |ive



performance on the prem ses of any sexually
ori ented business.®

“Nude” or “state of nudity” is further defined in Section I
(15) as:

[ T] he showi ng of the human male or female

genitals, pubic area, vulva, anus, ana

cleft or cleavage with less than a fully

opaque covering, the show ng of the fenmale

breast with less than a fully opaque

covering of any part of the nipple, or the

showi ng of the covered nale genitals in a
di scern[i]bly turgid state.

Janeson clainms that Section VII(b)'s purpose “is
specifically and solely to ban nude dancing in sexually oriented
busi nesses; a specific type of speech at a specific type of
establishment.” Hence, Janmeson argues that this provision
represents a regul ation of the particul ar nessage involved and
that it nmust therefore be subjected to strict judicial scrutiny.’
Thus, Janeson contends that the district court erred by not

anal yzing Section VII(b) pursuant to a strict scrutiny standard.

While we agree that Section VII(b) is a content-based regul ati on

of speech, we do not agree that strict scrutiny is the correct

6 Section I1(20) defines “Sexually Oriented Business” as “an adult anusement
arcade, adult book store, adult novelty store, adult video store, adult
cabaret, adult notel, adult notion picture theater, adult stage theater
escort agency, or sexual encounter center.”

’ See Texas v. Johnson, 491 U.S. 397, 403, 109 S.C. 2533, 2539, 105 L.Ed. 2d
342 (1989)(stating that if a regulation is related to expression
internediate scrutiny is not appropriate and a nore “denandi ng” standard is
required).




standard to be used to determ ne the constitutionality of this
provi si on.

As an initial matter, we note that exotic dancing is
generally considered to be a form of expression which enjoys at
| east sonme protection under the First Amendnent. |n Barnes v.

den Theatre, Inc.,® Chief Justice Rehnquist in witing for the

plurality stated that “nude dancing of the kind sought to be
performed here is expressive conduct within the outer perineters
of the First Anendnent, though we view it as only marginally

so.” In the case sub judice, the Commobnweal th has conceded

that, froma factual standpoint, the type of exotic dancing
featured at Regina’s Il fell within this particular real mof
prot ect ed speech.

Thus, since the First Anmendnent is in fact inplicated,
we turn to determ ning whether strict scrutiny analysis is
required. The Suprene Court of the United States has provided
| ower courts with two sonewhat differing, yet overl apping
standards by which to determ ne the constitutionality of

regul ati ons specifically targeting sexually-oriented businesses.

8 501 U.S. 560, 566, 111 S.Ct. 2456, 2460, 115 L.Ed.2d 504 (1991)(plurality
opinion). See also Schad v. Borough of Muunt Ephraim 452 U S. 61, 66, 101
S.Ct. 2176, 2181, 68 L.Ed.2d 671 (1981)(stating that “nude dancing is not
without its First Amendnent protections fromofficial regulation”); and Cty
of Erie v. Pap’s AM, 529 U S 277, 289, 120 S.Ct. 1382, 1391, 146 L.Ed.2d
265 (2000)(plurality opinion)(stating that “[b]Jeing ‘in a state of nudity' is
not an inherently expressive condition. As we explained in Barnes, however,
nude dancing of the type at issue here is expressive conduct, although we
think that it falls only within the outer anbit of the First Amendnent’s
protection”).




Due to the conplexity of these standards, a review of the
devel opnent of the Suprenme Court’s jurisprudence in this area is
in order.

We first turn to the Suprene Court’s treatnent of
zoni ng ordi nances which specifically target sexually-oriented

busi nesses. In Young v. Anerican Mni Theatres, Inc.,° the

Suprene Court considered a First Anendnent challenge to a
portion of the City of Detroit’s zoning ordi nance which required
that “adult” theaters “not be located within 1,000 feet of any
two other ‘regulated uses’ or within 500 feet of a residentia

area” [footnote omtted]. '

Al though a majority of the justices
could not agree on a single rationale, a majority of the Court
did recogni ze that even though the adult theaters were singled
out under the zoning | aws because of the content of the filns

t hat were shown in those establishnents, the city could
constitutionally regul ate the businesses in that nmanner since

the purpose was to control the negative, secondary effects

associ ated with such establishnments. !

® 427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976).
10427 U.S. at 52.

1 1d. 427 U.S. at 62-63 (holding that “[p]utting to one side for the moment
the fact that adult notion picture theaters nust satisfy a |ocationa
restriction not applicable to other theaters, we are al so persuaded that the
1, 000-foot restriction does not, in itself, create an inpermssible restraint
on protected conmunication. The city’s interest in planning and regul ating
the use of property for comercial purposes is clearly adequate to support
that kind of restriction applicable to all theaters within the city limts.
In short, apart fromthe fact that the ordinances treat adult theaters
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Approxi mately ten years |ater, the Suprene Court

upheld a simlar zoning ordinance in City of Renton v. Playtine

Theatres, Inc.'® The Court invoked a three-step analysis in

uphol ding the city’s zoning ordinance. First, since the

1] tl

ordi nance did “not ban adult theaters altogether,” but nerely
regul ated where the theaters could be |ocated, “[t]he ordinance
[coul d be] properly analyzed as a formof tine, place, and

"13  The Court next asked whether the ordi nance

manner regul ation.
was content-based or content-neutral. |If the Court determ ned
that the ordinance was content-neutral, it would be upheld “so
long as [it was] designed to serve a substantial governnental
interest and [did] not unreasonably limt alternative avenues of
communi cati on. ”

In determ ni ng whether the ordi nance was content-based
or content-neutral, the Court noted that the ordi nance did “not
appear to fit neatly into either the ‘content-based or the

» 15

‘content-neutral’ category. However, in keeping with its

prior decision in Arerican Mni Theatres, the Court held that

differently fromother theaters and the fact that the classification is

predi cated on the content of material shown in the respective theaters, the
regul ati on of the place where such filnms may be exhibited does not offend the
First Anendnent”).

12475 U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29 (1986).

13475 U.S. at 46.

“1d. 475 U. S at 47.

15 1d.



even though “the ordinance treats theaters that specialize in
adult filnms differently fromother kinds of theaters[,]” the
ordi nance was nonet hel ess “conpletely consistent with our
definition of ‘content-neutral’ speech regulations[.]”?®
Therefore, the Court held that the ordi nance, which was ai ned at
conbating the negative, secondary effects associated with
sexual | y-oriented busi nesses, would be subjected to review under
t he standards reserved for “content-neutral” tinme, place and
manner regul ations. Finally, in the third step of its

anal ysis, the Court held that the ordinance did serve a
substanti al governmental interest w thout unreasonably [imting

al ternati ve avenues of conmmuni cati on.

Hence, Anerican M ni Theatres and Renton both stand

for the proposition that a content-based zoni ng ordi nance
targeting sexually-oriented busi nesses may neverthel ess be

treated |i ke a content-neutral regulation if the ordinance is

ai ned at conbating the negative, secondary effects associ ated

8

wi th such busi nesses.? In other words, since these ordi nances

16 |d. 475 U.S. at 47-48.

" 1d. 475 U.S. at 49 (stating that “[i]t was with this understanding in nind
that, in Arerican Mni Theatres, a mgjority of this Court decided that, at

| east with respect to businesses that purvey sexually explicit materials,
zoni ng ordi nances designed to conmbat the undesirable secondary effects of
such busi nesses are to be reviewed under the standards applicable to
‘content-neutral’ tine, place, and manner regul ations”).

8 As sone |ower federal courts have noted, the better reading of Renton is
that the Court treated a technically content-based regulation as if it were a
content-neutral regulation. See Richland Bookmart, Inc. v. Nichols, 137 F. 3d
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do not totally prohibit sexually-oriented businesses, but nerely
restrict the areas in which these businesses nay be | ocated, the
ordi nances are not subjected to strict scrutiny analysis.
Rat her, since the ordinances are ained at conbating the
negati ve, secondary effects associated with such businesses,
they are instead subjected to an internediate | evel standard of
revi ew.

We next turn to the Suprenme Court’s consideration of
regul ations governing nudity. In Barnes, the regulation at
i ssue was an Indiana statute “proscribing public nudity across
the board.”!® As applied to establishnents featuring exotic
dancing, the statute had the effect of requiring the dancers to
wear “pasties” and “G strings.” The Court upheld the statute,

but found itself fragnented, with no single rationale uniting a

435, 440 (6th Cir. 1998)(stating that “[o]ver the | ast decade, sone courts
reviewi ng these type of regulations started sinply referring to themas
content-neutral w thout explaining, as the Suprene Court carefully did in
both American Mni Theatres and City of Renton, that they are in fact
content-based but are to be treated |ike content-neutral regulations for sone
purposes. Thus, in sonme cases, a kind of legal fiction has been created that
calls regulation of such literature ‘content neutral’ when what is neant is
only that the regulation is constitutionally valid [enphasis
original][citations onitted]”); and DiMa Corp. v. Town of Hallie, 185 F. 3d
823, 828 (7th Cir. 1999)(di scussing Renton and stating that “[t]he Court held
that regul ation of sexually explicit material would be treated |ike content-
neutral tinme, place, and manner regul ations, not that it was content-neutra

[ enphases original]”). See also City of Los Angel es v. Al aneda Books, Inc.
535 U. S. 425, 448, 122 S.Ct. 1728, 1741, 152 L.Ed.2d 670 (2002)(Kennedy, J.,
concurring in the judgnment)(noting that designating ordinances |ike those at
issue in Renton as being content-neutral “was sonething of a fiction,” but
that despite the fact that such ordinances are in reality content-based, “the
central holding of Renton is sound: A zoning restriction that is designed to
decrease secondary effects and not speech should be subject to internediate
rather than strict scrutiny”).

19501 U S. at 566.
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majority of the justices. However, as |ower federal courts have
noted, Justice Souter’s opinion concurring in the judgnent was
“on the narrowest grounds,” and therefore becane “binding” on
| ower courts.?°

Justice Souter agreed with the plurality that the | ess

stringent test as announced in United States v. O Brien, ?! shoul d

be the standard by which to determne the statute’s
constitutionality. 1In OBrien, the Court announced a four-
pronged test for determning the constitutionality of

regul ations that were ainmed at conduct, but which also had the
effect of placing incidental [imtations on speech:

[A] governnment regulation is sufficiently
justified if it is wthin the constitutional
power of the Governnment; if it furthers an

i nportant or substantial governnental
interest; if the governnental interest is
unrel ated to the suppression of free
expression; and if the incidental
restriction on alleged First Anmendnent
freedons is no greater than is essential to
the furtherance of that interest.?

Wth respect to the second prong from O Brien, Justice
Souter cited the Court’s previous holding in Renton and stated

t hat “substantial governnental interests” should include goals

20 gsee DLS, Inc. v. Gty of Chattanooga, 107 F.3d 403, 408-09 (6th Cir.

1997) (citing Marks v. United States, 430 U S. 188, 193, 97 S.Ct. 990, 993-94,
51 L. Ed.2d 260 (1977)(instructing | ower courts that where no single opinion

unites a majority of the Court, they should follow the opinion concurring in
the judgnent on the narrowest grounds)).

21 391 U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968).

%2 391 U.S. at 377.
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of “preventing prostitution, sexual assault, and other crimna

activity” that is associated with sexually-oriented businesses. 2

Hence, Justice Souter concluded that Indiana s public nudity ban
could be constitutionally applied to prohibit totally nude
dancing in order to further the state’s interest in controlling
t he negative, secondary effects that sexually-oriented
busi nesses had on the surrounding areas of the conmunity.
Finally, with respect to the fourth prong from
O Brien, Justice Souter stated that it too had been satisfied:
The fourth OBrien condition, that the
restriction be no greater than essential to
further the governnmental interest, requires
little discussion. Pasties and a G string
noderate the expression to sone degree, to
be sure, but only to a degree. Dropping the
final stitch is prohibited, but the
[imtation is m nor when neasured agai nst
t he dancer’s remai ning capacity and
opportunity to express the erotic nessage.?

Subsequently, in Pap’s AM, a four-justice plurality

once again applied the OBrien test in upholding a city

ordi nance prohibiting persons fromappearing in public “in a

state of nudity.”?

As in Barnes, exotic dancers were conpelled
to wear “pasties” and “G strings” in order to conply with the

terms of the ordinance while performng in sexually-oriented

2% Barnes, 501 U.S. at 583.
24 Id. 501 U. S at 587.

% pap’s AM, 529 U S. at 283.
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businesses. In witing for the four-justice plurality, Justice
O Connor stated that applying the ban to prohibit totally nude
dancing was justified on grounds that “the ordi nance seeks to
deter crime and the other deleterious effects caused by the
presence of such an establishnent in the nei ghborhood.”?®

In discussing the fourth prong of the OBrien test,
Justice O Connor stated:

The fourth and final O Brien factor--that
the restriction is no greater than is
essential to the furtherance of the
government interest--is satisfied as well.
The ordi nance regul ates conduct, and any

i ncidental inpact on the expressive el ement
of nude dancing is de mnims. The

requi renent that dancers wear pasties and G
strings is a mnimal restriction in
furtherance of the asserted governnent
interests, and the restriction | eaves anple
capacity to convey the dancer’s erotic
message. 2’

Thus, as in Barnes, the ordinance in Pap’s AM w thstood a

First Amendnent chall enge.

Therefore, both Barnes and Pap’s A.M stand for the

proposition that a content-neutral, general ban on public nudity
may be constitutionally applied to prohibit totally nude danci ng
in order to conbat the negative, secondary effects associ ated
Wi th sexually-oriented businesses. Under both of these cases,

the Suprenme Court applied an internedi ate | evel standard of

% |1d. 529 U.S. at 293.

27 |d. 529 U.S. at 301.
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review in upholding the regulations at issue. Finally, both

Barnes and Pap’s AAM indicate that requiring exotic dancers to

wear pasties and G strings has a de mnims inpact on the
nmessage bei ng conveyed.

The precedi ng summary shows that the Suprene Court has
devel oped two sonmewhat distinguishable, yet overl apping
standards to guide | ower courts when determ ning the
constitutionality of regulations targeting sexually-oriented
busi nesses. As the Court in Barnes noted, the Renton-type tine,
pl ace and manner test “has been interpreted to enbody much the
sane standards as those set forth in [OBrien].”?® Thus, having
established a basic franework, we now apply the aforenentioned
principles to Section VII(Db).

As we nentioned above, Section VII(b) prohibits a
person from appearing nude or in a state of nudity “while
engaged in any live performance on the prem ses of any sexually
oriented business.” Thus, unlike the statute at issue in

Barnes, and the ordinance at issue in Pap’s A M, Section VII(b)

% See Barnes, 501 U.S. at 566; Clark v. Comunity for Creative Non-Viol ence,
468 U. S. 288, 298, 104 S. . 3065, 3071, 82 L.Ed.2d 221 (1984)(noting that
there is little, if any, difference between the four-pronged O Brien test and
the standard applied to time, place and manner restrictions); and Ben's Bar
Inc. v. Village of Sonerset, 316 F.3d 702, 714 (7th G r. 2003)(stating that
“the anal ytical franmeworks and standards utilized by the Court in evaluating
adult entertai nnent regul ations, be they zoning ordi nances or public

i ndecency statutes, are virtually indistinguishable”). But see Peek-A- Boo
Lounge of Bradenton, Inc. v. Manatee County, Florida, 337 F.3d 1251, 1265
n.13 (11th G r. 2003)(anal yzing a zoni ng ordi nance governi ng sexual | y-
oriented business pursuant to the Renton tine, place and nanner standard, and
an ordi nance governing public nudity under the O Brien standard).
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is not a content-neutral ban on nudity. Rather, Section VII(Db)
only prohibits nudity in a sexually-oriented business if an
individual is “engaged in any live performance.” Apparently,
under the terns of this provision, an individual would not be in
violation of Section VII(b) if she appeared nude while nerely
serving drinks to the patrons. Therefore, since Section
VI1(b)’s ban on nudity is content-based, it does not fit
squarely under the Barnes and Pap’s A M node of analysis.
Simlarly, Section VII(b) is not a zoning-type
regul ati on which nerely restricts the availability of exotic
dancing to certain locations within the county; it is a conplete
ban on totally nude |ive performances on the prenm ses of
sexual | y-oriented businesses. Thus, the Suprene Court’s Renton-
type anal ysis would al so seemto be inapplicable. Hence, at
first blush, it would appear that Section VII(b) should be
subj ected to a strict scrutiny standard of review. However,
taking into account the overlapping nature of the two standards
di scussed above, we hold that Section VII(b) nmay be properly
anal yzed pursuant to an internedi ate | evel standard of review
In both Justice Souter’s concurring opinion in Barnes,

and Justice O Connor’s plurality opinionin Pap’s AAM, the

“secondary effects” rationale from Renton was extended to
justify the application of an internediate |evel of scrutiny to

the Court’s consideration of public nudity bans. In both cases,
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the application of the general public nudity bans agai nst
sexual | y-ori ented busi nesses was upheld in Iight of the
governnments’ efforts to control the negative, secondary effects
associ ated with such busi nesses.

In the case sub judice, Odinance No. 2000-4 is

clearly ainmed at controlling those sanme negative, secondary
effects. The McCracken County Fiscal Court nade severa

findings linking the presence of sexually-oriented businesses in
an area to decreased property values, increased crine rates, and
i ncreased risks of the spread of sexually-transmtted di seases.

Accordingly, a logical extension of Renton, Barnes, and Pap’s

A .M is that a prohibition on totally nude dancing, although
content - based, may neverthel ess be subjected to an internedi ate
| evel standard of reviewif the regulation is ainmed at
controlling the negative, secondary effects associated with
sexual | y-ori ent ed busi nesses.

Wiile it is true that Section VII(b) effectuates a
conpl ete ban on totally nude danci ng, whereas the ordi nance at
issue in Renton did not ban adult theaters altogether, we
conclude that the “de mnims” |anguage from Barnes and Pap’s
A.M further justifies the application of an internediate |evel

standard of review For exanple, in Pap’s AM, the plurality

stated that any “nuting” of the erotic nessage that took place
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by prohibiting the “last stitch” from being dropped during an
exotic dance was de mininms. ?
Under Ordi nance No. 2000-4, exotic dancers are

n 30

permtted to perform “sem - nude. Simlar to the situations in

Barnes and Pap’s AM, this has the effect of requiring female

dancers to wear pasties and Gstrings. Therefore, in keeping

with the decisions in Barnes and Pap’s A .M, as between totally

nude exotic dancing and exotic dancing that is acconpani ed by
pasties and G strings, we hold that any nuting of the erotic
nmessage that occurs by prohibiting the totally nude exotic
dancing is de minims.3 Accordingly, Section VII(b) may be
appropriately analyzed pursuant to an internedi ate | evel
standard of review

We find support for this result in Fly-Fish, Inc. v.

City of Cocoa Beach.3® In Fly-Fish, the United States Court of

2 pap’s A'M, 529 U S. at 294.
30 Section I1(17) defines “sem -nude” as follows:

“Sem -nude” or in a “sem -nude condition” nmeans the
showi ng of the fenmal e breast bel ow a horizontal |ine across
the top of the areolae at its highest point or the show ng
of the nmale or fermale buttocks. This definition shal
include the entire | ower portion of the human fenal e
breast, but shall not include any portion of the cleavage
of the human fenmal e breast exhibited by a dress, blouse,
skirt, leotard, bathing suit, or other wearing appare
provi ded the areolae is not exposed in whole or in part.

31 This holding is further bolstered by different |anguage from Barnes and
Pap’s A.M, which indicates that nude dancing is only “marginally” protected
by, or within the “outer ambits of” the First Amendrment. See Barnes, 501

U S at 566; and Pap’s A M, 529 U S. at 289.

%2 337 F.3d 1301 (11th Gir. 2003).
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Appeal s for the Eleventh Crcuit considered a constitutiona
chall enge to a city ordinance prohibiting enpl oyees of sexually-
ori ented busi nesses from appearing totally nude within those
establ i shnments. The Eleventh Circuit held that although the
ordi nance was clearly content-based, inasnmuch as it specifically

t ar get ed nude danci ng, *

it would nonethel ess be subjected to an
intermedi ate | evel standard of review. The Court stated that
since the ordinance nmerely regul ated the manner in which the
erotic nessage was conveyed, i.e., it did not prohibit exotic
danci ng, but nerely required that there be “nore clothing on the
messenger,” and that since any nuting of the nessage caused by a
ban on total nudity was de minims, an internediate |evel
standard of review was appropri ate. 3

Therefore, Section VII(b) may be appropriately
anal yzed pursuant to an internedi ate | evel standard of review

Accordingly, the district court did not err by denying Janeson’s

request to apply a strict scrutiny standard of review

3 Simlar to the ordinance in the instant case, the ordinance at issue in
Fly-Fish was not a content-neutral ban on public nudity in general, but was
instead a ban on nudity within sexually-oriented businesses only. 1d. at
1306.

3 |1d. at 1308. See also Schultz, 228 F.3d at 847 (applying internediate

l evel scrutiny to a content-based ordi nance prohibiting enpl oyees of
sexual | y-ori ented busi nesses from appearing nude within those establishnments
and stating that “[i]nsofar as [the ordinance] prohibits full nudity and
requires dancers to wear pasties and G strings while performng, [the

ordi nance] does not offend the First Anendnent”).
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W next turn to Jameson’s claimthat if we determ ne
that internmediate scrutiny is the appropriate standard of
review, the case nust nonethel ess be remanded to the district
court in light of the Suprene Court’s recent decision in A aneda

Books. ** We agree.

In Al aneda Books, the Suprene Court’s plurality

opinion clarified the procedure involved when a party has
chal l enged a regul ation targeting the secondary effects
associ ated with sexual |l y-oriented busi nesses:

In Renton, we . . . held that a
municipality may rely on any evi dence that
is “reasonably believed to be relevant” for
denonstrating a connecti on between speech
and a substantial, independent government
interest. This is not to say that a
muni ci pality can get away with shoddy data
or reasoning. The municipality’s evidence
must fairly support the municipality's
rationale for its ordinance. |If plaintiffs
fail to cast direct doubt on this rationale,
ei ther by denonstrating that the
muni ci pality’ s evidence does not support its
rati onal e or by furnishing evidence that
di sputes the nmunicipality’s factual
findings, the municipality neets the
standard set forth in Renton. |If plaintiffs
succeed in casting doubt on a nmunicipality’'s
rationale in either manner, the burden
shifts back to the nunicipality to
suppl enent the record with evidence renew ng
support for a theory that justifies its

3% 535 U S. at 425. Al ameda Books was rendered on May 13, 2002. In the case
at bar, the district court’s order denying Jameson’s notion to declare

Ordi nance No. 2000-4 unconstitutional was entered on May 31, 2002. OQur
review of the briefs filed with the district court shows that it was likely
not aware of the Al aneda Books decision prior to denying Janmeson’s notion.
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ordi nance [citations om tted][enphasis

added] . 3°

The Suprenme Court has noted that when enacting
ordi nances ai med at conbating the negative, secondary effects
associated with sexual ly-oriented busi nesses, cities are
entitled to rely on studies fromother nunicipalities and even
prior court precedents which tend to establish the |ink between
sexual |l y-oriented busi nesses and those negative, secondary

effects.®” However, as Al ameda Books makes clear, if a party

chal | enging the regul ation casts doubt on the city' s pre-

% 535 U.S. at 438-39.

37 See Pap’s A M, 529 U S at 296-97 stating

[I]n terns of denpbnstrating that such secondary
effects pose a threat, the city need not ‘conduct new
studi es or produce evidence i ndependent of that

al ready generated by other cities’ to denonstrate the
probl em of secondary effects, ‘so |ong as whatever
evidence the city relies upon is reasonably believed
to be relevant to the problemthat the city
addresses.’ Because the nude dancing at Kandyland is
of the sanme character as the adult entertai nnment at
issue in Renton, Anmerican Mni Theatres, and
California v. LaRue, 409 U.S. 109, 93 S.Ct. 390, 34
L. Ed. 2d 342 (1972), it was reasonable for Erie to
concl ude that such nude dancing was |ikely to produce
the sane secondary effects. And Erie could
reasonably rely on the evidentiary foundation set
forth in Renton and Anerican Mni Theatres to the

ef fect that secondary effects are caused by the
presence of even one adult entertai nnent

establishment in a given neighborhood. In fact, Erie
expressly relied on Barnes and its discussion of
secondary effects, including its reference to Renton
and Anerican Mni Theatres. Even in cases addressing
regul ations that strike closer to the core of First
Amendnent val ues, we have accepted a state or |oca
governnment’s reasonabl e belief that the experience of
other jurisdictions is relevant to the problemit is
addressing” [citations onmitted].
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enactnent rationale, the burden shifts back to the city to
proffer supplenmental evidence justifying the regul ation.

I n Peek- A-Boo Lounge, the United States Court of

Appeal s for the Eleventh Crcuit noted that “[t] he significance

of Al aneda Books is that it clarifies how the court is to

interpret the third step of the Renton analysis as well as the
second prong of the OBrien test,” i.e., the review ng court
nmust determ ne whether the | egislative body can proffer

suppl enentary evi dence tending to show that the chall enged
regul ation furthers a substantial governnental interest w thout
unreasonably limting alternative avenues of conmmunication.

Accordi ngly, post-Al aneda Books, when a party successfully casts

doubt on a governnment’s pre-enactnent rationale for regulating
sexual |l y-oriented busi nesses, |egislative bodies are required to
suppl enent their evidence before the court to show that the
chal I enged regul ation furthers the governnent’s interest in
conbating the negative, secondary effects associated with
sexual | y-ori ented busi nesses.

In the instant case, our review of the record shows
t hat Jameson presented unrebutted evi dence before the district
court which tended to cast doubt on the fiscal court’s pre-
enactment justifications for Section VII(b). For exanple, Brent

Stringer, chief dispatcher for Paducah/ McCracken E-911

% 337 F.3d at 1264-65.
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Communi cations Services, offered records from his departnent

i ndicating that the nunber of tinmes |ocal police officers had
been asked to respond to various incidents at Regina s Il and
The Pl ayhouse, two sexual |l y-oriented busi nesses, was | ower than
at two non-sexually-oriented nightclubs in the sane area of the
city. In addition, Janmeson offered the deposition testinony of
George Wley, arealtor, who stated that property values in and
around the area where Regina' s Il was |ocated had actually

i ncreased over tine. Finally, Janeson presented the testinony
of Joann Warner, owner of The Playhouse, and Melissa Meyer, an
enpl oyee of The Pl ayhouse. Both wonen testified regarding
various rules and regul ations that were in place to prevent the
spread of sexually-transmtted di seases at that establishnent.

Hence, in light of Al anmeda Books, we conclude that

Jameson’ s unrebutted evidence was sufficient to cast doubt on
the fiscal court’s pre-enactnent rationale for Section VII(b).
In the face of such evidence, the burden has shifted back to the
fiscal court to proffer supplenentary evidence justifying the

regul ati on. However, since Al aneda Books had not yet been

rendered at the tine of the evidentiary hearing conducted on

Oct ober 18, 2001, the fiscal court nmust be given an opportunity
to respond to Jameson’s evidence. Accordingly, a remand of this
matter to the district court is necessary to determ ne whet her

the fiscal court can proffer supplenmentary evidence indicating
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that Section VII(b)'s ban on totally nude dancing furthers a

substantial governnental interest in McCracken County w thout

unreasonably liniting alternative avenues of conmunication.?® On
remand, the fiscal court’s |egislative judgnment should be upheld
as long as the evidence upon which it relies is credible.

We next turn to Janmeson’s claimthat Ordinance No.
2000-4, as a whole, represents an exanple of “arbitrary
| egi sl ation,” which, according to Janeson, violates Section 2 of
the Kentucky Constitution. |In support of this argunent, Janeson
restates his previous assertions that the fiscal court acted
inmproperly by (1) initially enacting O dinance No. 2000-4
wi t hout establishing a specific Iink between sexually-oriented
busi nesses and negative, secondary effects in McCracken County;
and (2) by failing to produce evidence at the October 18, 2001,
hearing justifying the enactnment of O di nance No. 2000-4.

To the extent Jameson is asking for the same type of

relief he seeks with respect to his federal constitutiona

%9 See id. at 1273 (stating that “in light of our finding that the Adult
Lounges have nanaged to cast direct doubt on the County’'s rationale for
adopting Ordinance 99-18, the District Court rnust decide by a preponderance
of the avail abl e evidence (including whatever additional evidence the County
pl aces in the record) whether there remains credi bl e evidence upon which the
County coul d reasonably rely in concluding that the ordi nance woul d conbat
the secondary effects of adult entertai nnent establishments in Manatee

County. The burden lies with the County in this regard” [enphasis added]).

40 1d. (stating that on remand, “the District Court should be careful not to
substitute its own judgment for that of the County. The County’s |egislative
j udgrment shoul d be uphel d provided that the County can show that its judgnent
is still supported by credible evidence, upon which the County reasonably

relies”).
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argunents, our preceding analysis renders this claimnoot, and

1 To the extent

we need not address this issue any further.?*
Jameson is requesting additional relief,? Janmeson has not
attacked any specific provision within Odinance No. 2000-4 as
being arbitrary and in violation of Section 2. Accordingly, we
decline to discuss the nerits of this argunment on appeal .

Next, we address Janeson’s claimthat since the
regul ati ons prohibiting nude dancing only apply to “sexually
ori ented businesses,” O dinance No. 2000-4 is a violation of the
Equal Protection Cl ause of the Kentucky Constitution.*
Specifically, Janeson argues:

[ Al ny business in McCracken County can have

nude entertainnent as long as it is not

consi dered part of the regul ar performances

due to the fact that it does not fall within

the definition of a sexually oriented

busi ness. Such a distinction w thout any

rational relation is discrimnatory.

As this Court has previously noted, the negative,

secondary effects associated with sexually-oriented businesses

are unique to those establishnents.* Therefore, the fiscal

41 See Murphy v. Conmonwealth, Ky., 50 S.W3d 173, 184 (2001)(stating that
i ssues raised on appeal which are rendered noot “require no further
di scussion”).

42 It is unclear whether Janeson’s Section 2 constitutional claimis offered
as a request for additional relief, or as an alternative basis for
i nval i dating the ordi nance.

4 See Ky. Const. § 3.

4 See Restaurant Ventures, 60 S.W3d at 579 (rejecting a simlar Equal
Protection Cl ause argunent).
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court could have reasonably concl uded that an establishnent
which regularly features adult entertai nment woul d be nore
likely to attract the negative, secondary effects associ ated
wi th sexually-oriented businesses than an establishnment which
only occasionally features adult-type entertai nnent.
Accordingly, we reject Jameson’s claimthat such a distinction
is “without any rational relation,” and violative of the Equa
Protection Cl ause of the Kentucky Constitution.

Janmeson next clains that O di nance No. 2000-4 is
unconstitutionally overbroad, and that Section VII(d), which
prohi bits physical contact between custonmers and dancers, is
unconstitutionally vague. W reject both contentions.

Wth respect to Janmeson’s overbreadth claim he
appears to argue that since sone “mainstreanf novies shown in
conventional theaters depict sexual activities which would not
be permtted at Regina’s Il, Odinance No. 2000-4 reaches “a
range of protected speech” and is therefore unconstitutionally
overbroad. Qbviously, this argunent overl ooks the inportant
di fference between the depiction of a certain sexual activity on
filmand the live performance of that same activity in front of
a group of custoners at an adult cabaret. Accordingly,
Jameson’ s overbreadth argunment is plainly without nerit.

Wth respect to Jameson’s vagueness claim he asserts

that Section VII(d), which prohibits physical contact between
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patrons and exotic dancers, does “not clearly drawf ]” the line
bet ween prohi bited and acceptabl e conduct. Specifically, he
contends that it could be interpreted to prohibit “socia
niceties, such as a handshake.” W di sagree.

Alawis inpermssibly vague if it is worded in such a
way that a person of ordinary intelligence cannot reasonably
di scern what activity is prohibited.* Section VII(d) states in
full that “[n]o entertainer or enployee shall be permtted to
have any physical contact with any patron during any
performance.” Hence, Section VII(d) only prohibits physica
contact between patrons and dancers while the dancer is engaged
in an exotic performance. Accordingly, since Section VII(d)
clearly defines the prohibited activity, it is not void for
vagueness.

Final |y, Janmeson argues that Section VI of the
ordi nance, which requires a sexually-oriented business to submt
to inspection by county officials “at any tine it is occupied or
open for business” violates the Fourth Anendnent to the United
States Constitution. W disagree.

Al t hough the Fourth Amendment’ s warrant requirenent

applies to adm nistrative searches and extends to protect

% Gayned v. Gty of Rockford, 408 U S. 104, 108, 92 S.Ct. 2294, 2298-99, 33
L. BEd. 2d 222 (1972)(stating that “[i]t is a basic principle of due process
that an enactnent is void for vagueness if its prohibitions are not clearly
defined,” and that persons of ordinary intelligence nust have a reasonabl e
opportunity to know what is prohibited).
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comerci al busi nesses, *® the Supreme Court of the United States

recogni zed an exception for so-called “cl osel y-regul at ed”

7

industries in New York v. Burger.* The Supreme Court stated

that a statute or ordinance granting governnent officials the
di scretion to inspect such a business w thout a warrant nust,

inter alia, be “*carefully limted in tine, place, and scope'”

[citations onmitted].*®

We first note that the issue of whether sexually-
oriented busi nesses as defined by O di nance No. 2000-4 fel
within the definition of a “closely-regul ated” industry was not

9

a contested issue below or on this current appeal.* Indeed, in

his brief to this Court, Janeson has apparently conceded t hat

4 See Donovan v. Dewey, 452 U S. 594, 598, 101 S.Ct. 2534, 2537-38, 69

L. Ed. 2d 262 (1981)(stating that “[o]Jur prior cases have established that the
Fourth Amendrent’s prohibition against unreasonabl e searches applies to
admini strative inspections of private comercial property”).

47 482 U.S. 691, 702-03, 107 S.Ct. 2636, 2644, 96 L.Ed.2d 601 (1987).
“6 |d. 482 U.S. at 703.

4 Qur research indicates that this issue is one which is open for debate.

See FWPBS, Inc. v. City of Dallas, 837 F.2d 1298, 1306 (5th Cr.

1988) (vacated in part on other grounds 493 U S. 215, 110 S.Ct. 596, 107

L. Ed. 2d 603 (1990) (uphol di ng portion of a zoning regul ation requiring
sexual | y-oriented businesses to subnmit to inspections whenever the prenises
were occupi ed or open for business and stating that the regulation permtted
“reasonabl e” searches of “pervasively regul ated business[es]”); and Al exis,
Inc. v. Pinellas County, Florida, 194 F.Supp.2d 1336, 1350 n.15 (M D. Fla.
2002) (referencing a previous order of the Court finding that the sexually-
oriented business at issue fell within the definition of a “highly regul ated”
busi ness as contenpl ated by Burger). But see J.L. Spoons, Inc. v. Gty of
Brunswi ck, 49 F.Supp.2d 1032, 1040 (N.D. Chio 1999)(finding that “because
sexual | y oriented busi nesses enjoy a degree of First Amendnent protection,”
they “do not qualify as highly regulated industries”); and Pentco, Inc. v.
Mbody, 474 F.Supp. 1001, 1009 (S.D. Chio 1978)(determ ning, prior to Burger,
that the regul ation of massage parlors was not “‘deeply rooted in governnent
control as the Suprene Court found with respect to firearns in United States
v. Biswell, 406 U S 311, 315, 92 S. C. 1593, 32 L.Ed.2d 87 (1972)").
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Regina’s Il fits within the definition of a “closely-regul at ed”
busi ness as defined by Burger. Thus, w thout decidi ng whether
Jameson’ s concession is warranted, we proceed with our analysis
according to the issue as franed by the parties on appeal .

I n Kentucky Restaurant Concepts, Inc. v. Cty of

Loui sville, Jefferson County, Kentucky,® the United States

District Court for the Western District of Kentucky recently
invalidated a sonewhat simlar regulation on grounds that the

provi si on governing admni strative inspections had “no [ ]
[imtation upon the tinme of the searches.” The Court went on to
state that adding the phrase “reasonable tines” would correct

t he ordi nance’s Fourth Amendnent defect with respect to the tine
element.® In the instant case, Section VI expressly linits the
time for admnistrative inspections to those occasions when the

busi ness is either occupied or open for business. Accordingly,

unlike the regulation at issue in Kentucky Restaurant Concepts,

since Section VI “carefully limts” the time for conducting
adm ni strative inspections, we conclude that Janeson’s Fourth
Amendnent claimis without nmerit.

Based on the foregoing, the order of the MCracken

District Court is affirnmed in part, vacated in part, and this

50 209 F. Supp.2d 672, 691 (WD. Ky. 2002).

 |d. Simlar to the case at bar, whether sexually-oriented businesses fell
within the definition of a “closely-regulated” industry as contenpl ated by
Bur ger does not appear to have been a contested issue in Kentucky Restaurant
Concept s.
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matter is remanded for further proceedi ngs consistent with this
Qpi ni on.
ALL CONCUR
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