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BEFORE: JOHNSON, KNOPF AND McANULTY, JUDGES.

JOHNSQN, JUDGE: Dewayne Andy M|l er has appeal ed froman order
of the Jefferson Grcuit Court entered on April 7, 2003, which
denied his notion to expunge the record of his conviction for
assault in the fourth degree! that had been entered on August 3,
1995. Having concluded that the trial court did not err by

denying Mller’s notion to expunge his record, we affirm

! Kentucky Revised Statutes (KRS) 508.030.



On June 7, 1993, MIller was indicted by a Jefferson
County grand jury on one count of use of a mnor in a sexua

2 and on one count of sexual abuse in the first

per f or mance,
degree.® At the time of the alleged offenses, the mnor in
question was |less than ten-years-old.* Mller entered pleas of
not guilty to both charges and the case proceeded to trial.
Ajury trial was held in late June 1994, in which the
jury deadl ocked and was unable to reach a unani nous verdict.
Thereafter, a second jury trial was scheduled for June 13, 1995.
On the norning of MIler’'s second trial date, the Conmmonweal th
agreed in exchange for Mller's guilty plea to recommend t hat
t he charge of sexual abuse in the first degree be anmended to the
charge of assault in the fourth degree and that the charge of

use of a mnor in a sexual performance be dismssed. Mller

entered a guilty plea pursuant to North Carolina v. Alford,> to

t he amended charge of assault in the fourth degree. The
Comonweal th al so agreed to recommend a sentence of up to 12
nont hs’ inprisonnent and/or a fine of up to $500. 00.

On August 3, 1995, after a pre-sentence investigation

had been conpleted, the trial court sentenced MIler to 12

2 KRS 531. 310.
® KRS 510. 110.

4 According to MIller’s indictnent, the offenses were conmitted over a span of
six nonths, during which tine the mnor turned nine-years-old.

® 400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970).
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nmont hs’ i nprisonnent, six nonths of which were to be served
under a hone incarceration program wth the bal ance probated
for a period of two years. MIller was also ordered to conplete
a sexual offender treatnent program to have no contact with the
victimor the victims famly, and to have no unsupervi sed
contact with any juvenile.

On June 14, 1996, MIler was term nated fromthe
Kent ucky Community Sex O fender Treatnent Program for refusing
to take responsibility for his offense. As a result, the
Commonweal th filed a notion seeking to revoke Mller’s
probation. On Novenber 27, 1996, the trial court granted the
Commonweal th’s notion to revoke MIler’s probation, and ordered
Mller to serve the remaining six nonths of his 12-nonth
sent ence under the home incarceration program

Approxi mately five years later, on June 14, 2001,
Mller filed a notion pursuant to KRS 431. 078, seeking to
expunge fromhis record the conviction for assault in the fourth
degree. On July 20, 2001, the trial court entered an order
denying MIller’s notion. The trial court noted that “the
underlying facts of the case involve an allegation of a sex
of fense involving a mnor,” and that MIller’s notion to expunge
was “premature since on Decenber 3, 1996, he conmenced serving a

12 nonth sentence.”



On February 27, 2003, MIller filed a second notion
seeking to expunge fromhis record the conviction for assault in
the fourth degree. On April 7, 2003, the trial court once again
denied MIler’'s notion, stating that since the offense for which
MIler was convicted was “clearly against a child,” he was not
entitled to have his record expunged under KRS 431.078.° This
appeal foll owed.

MIller first argues that the trial court erred by
determ ning that he was not entitled to have expunged from his
record the conviction for assault in the fourth degree. W
di sagree. Words used in a statute are to be given their plain
and ordinary nmeaning.’ Wen interpreting a statute, the court
has a duty “to ascertain and give effect to the intent of the
General Assenbly.”® “A fundanental rule of statutory
construction is to determne the intent of the |egislature,
considering the evil the |aw was intended to renedy.”®

Under KRS 431.078(4), an individual is entitled to

have a m sdenmeanor or violation conviction expunged fromhis

 The trial court also stated as a basis for denying MIller’s notion that

“al though [assault in the fourth degree] is not on its face a sex crine, the
facts, which fornmed the basis of the allegations, involved a sex offense.”
We disagree with the trial court’s reasoning on this particular ground;
however, since we are affirmng on another ground this error is harnl ess.

" See, e.g., Conmonwealth v. Harrelson, Ky., 14 S.W3d 541, 547 (2000).

8 |d. at 546.

® Beach v. Conmonweal th, Ky., 927 S.W2d 826, 828 (1996).




record if, inter alia, the trial court finds that “[t] he of fense

was not a sex offense or an offense commtted against a child

» 10

[ emphasi s added]. We concl ude that the plain and ordinary
meani ng of this provision is that our General Assenbly
specifically chose to exclude sex of fenses and of fenses

comm tted against children fromthose of fenses which may be

expunged froman individual’s record. In using the word

“child,” the Legislature has determ ned that individuals who

10 KRS 431.078(4) states in full as follows:

The court shall order sealed all records in the
custody of the court and any records in the custody

of any other agency or official, including | aw
enforcenent records, if at the hearing the court
finds that:

(a) The of fense was not
a sex offense or an offense
conmitted against a child;

(b) The person had no previous
felony conviction;

(c) The person had not been

convi cted of any other m sdeneanor
or violation offense in the five
(5) years prior to the conviction
sought to be expunged;

(d) The person had not since the
time of the conviction sought to be
expunged been convicted of a
felony, a misdenmeanor, or a
viol ati on;

(e) No proceedi ng concerning a
felony, m sdeneanor, or violation
is pending or being instituted
agai nst him and

(f) The offense was an offense
agai nst the Commobnweal t h of
Kent ucky.



commt of fenses against a particularly vul nerable class of our
citizenry, should not be entitled to the benefit of having those
of fenses expunged fromtheir records. Certainly, Mller’s
victim who was | ess than ten-years-old when the offense at
i ssue was committed against him falls within the definition of
a “child” as the termis used in KRS 431.078.% Accordingly,
MIller was not entitled to have expunged fromhis record the
conviction for assault in the fourth degree.

Finally, MIler argues that the word “child” is
anbi guous to the point of being unconstitutionally vague, and
that specifically excluding sex offenses and of f enses agai nst
children fromthose of fenses which may be expunged under KRS
431. 078, violates the Equal Protection C ause of the Fourteenth
Amendnent to the United States Constitution. However, neither
of these argunments were presented to the trial court. Hence, we
wi Il not consider themfor the first time on appeal.?
Furthernmore, MIler has not served the Attorney General wth a
copy of the required docunents specifying the nature of the

al l eged constitutional defects as required by KRS 418.075. The

1 This interpretation is consistent with other areas wthin KRS when the word
“child” has been specifically defined. See, e.g., KRS 413.249 (defining the
word “child” as it relates to an action concerning chil dhood sexual abuse or
chi l dhood sexual assault as “a person | ess than eighteen (18) years old").

12 See Abuzant v. Shelter lInsurance Co., Ky.App., 977 S.W2d 259, 262
(1998) (hol ding that an issue not presented to the trial court would not be
considered for the first tine on appeal).

13 KRS 418.075 states in part as foll ows:
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failure to conply with KRS 418.075 is fatal to the request for
appel l ate review of the constitutionality of a statute.!
Based on the foregoing, the order of the Jefferson

Crcuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Henry K. Jarrett, 111 Al bert B. Chandler 111
Loui svill e, Kentucky At torney Ceneral

John R Tarter
Assi stant Attorney General
Frankfort, Kentucky

(2) In any appeal to the Kentucky Court of Appeals or
Suprenme Court or the federal appellate courts in any
forum which involves the constitutional validity of a
statute, the Attorney General shall, before the
filing of the appellant's brief, be served with a
copy of the pleading, paper, or other docunents which
initiate the appeal in the appellate forum This
notice shall specify the challenged statute and the
nature of the alleged constitutional defect.

14 See Homestead Nursing Home v. Parker, Ky.App., 86 S.W3d 424, 425 (1999).
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