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BEFORE: JOHNSON AND McANULTY, JUDGES; HUDDLESTON, SENI OR JUDGE. ‘!
HUDDLESTON, SENI OR JUDGE: Tarsha Moor e- Senmakul a appeals from a
Jefferson Famly Court order that granted primary residential
custody of the daughters born to the nmarriage of the parties to
their father, Angelo More.

Angel o and Tarsha were married in Louisville in 1991.

The two children at issue in this case, Jasemne and Charity,

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



were born in 1989 and 1991, respectively. Tarsha and Angel o
separated in 1993, and a final decree dissolving their marriage
was entered on Novenber 10, 1993. The decree specified that the
“issues of custody and control of the two mnor children and of
property distribution shall be reserved.” Angelo was to
conti nue paying $73. 00 per week in child support.

At the tinme of the divorce, Tarsha was an
undergraduate at the University of Louisville, studying to
becone a teacher. In 1999, she was offered a teaching position
in MIwaukee, and noved there with her daughters. After they
had been living in MI|waukee for two years, Tarsha was accepted
into a Mster of Fine Arts in Creative Witing program in
M nneapol i s-St. Paul . She and her daughters noved to M nnesota
in Septenber 2001 in order for her attend graduate school.
Tarsha experienced serious financial difficulties at this tine
because she did not have the proper certification to work as a
substitute teacher in Mnnesota, nor was she receiving any child
support from Angelo. She contacted Angelo for help, but he was
only able to send her a few hundred dollars. Tarsha and Angelo
agreed that Jasemine and Charity would nove to Louisville and
live with their father until Tarsha had resolved her financial
pr obl ens. Angel o had neanwhile remarried; he and his wfe
LaCole have one child together and two other <children from

LaCol €' s previous marri age.



Jasemine and Charity noved into their father’s house
in Louisville and started school in Cctober 2001. On May 16,
2002, Angelo filed a nmotion in Jefferson Famly Court for a
change in physical custody, stating that he wanted to prevent
Tarsha from keeping the <children if they visited her in
M nnesota during the sunmer. Meanwhile, the girls returned to
M nnesota to live wth their nother, who had recently remarri ed.

After an attenpt at nediation failed because neither
parent contacted the nediator, a hearing on Angelo’s notion was
held in Jefferson Famly Court on February 27, 2003. The famly
court judge also conducted individual in canmera interviews with
the two girls.

On April 7, 2003, the famly court entered an order
directing that the children would reside with their nother for
the remai nder of the school year. The order further specified
that they would spend the first half of their 2003 sumrer
vacation wth their father and the second half wth their
not her . Beginning with the 2003-04 school year, the children
were to reside primarily with their father, and spend Chri stnas
and spring break periods with their nother. Al'l  subsequent
sumers were to be spent with their nother, wth the father
granted a two-week visitation period during those tines. In
arriving at its decision to award primary residential custody to

Angel o, the court relied heavily on the in canmera interview with
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Jasem ne. In the interview, Jasem ne described her troubled
relationship with her nother, and expressed her desire to live
with her father. Jasem ne stated that her nother had called
her a “lying whore” and a “slut,” had told her that she w shed
she had never given birth to her, and had stated that if
Jasemne went to live with her father she would have nothing
nore to do wth her. Tarsha did not deny nmaking these
statenents. Jasem ne also said that she had attenpted to commt
sui ci de, although Tarsha denied any know edge of this episode.
Jasemne told the <court that she preferred living at her
father’s house and that she got along well with her stepsisters.
Charity also said she liked living with her stepsisters. Bot h
girls expressed reservations about their nother’s remarri age.

On appeal, Tarsha argues that the famly court erred
on both procedural and substantive grounds in awarding primry
custody to Angel o. Tarsha does not challenge the accuracy of
the famly court’s findings of fact. Rat her, she contends that
the court abused its discretion in failing to weigh the evidence
before it according to the nmandates of the relevant statutes
Tarsha argues that the court’s failure to specify which [egal
standards or statutory factors it applied in arriving at its
custody determnation is a per se abuse of discretion. She

urges us to conduct a de novo review of her clainms on the ground



that the famly court’s interpretation and application of the
statutes is inadequate as a matter of |aw.

We have reviewed Tarsha' s clains but do not agree with
her that they require de novo review by this Court.
Specifically, Tarsha argues that the famly court failed
adequately to consider the effects of Angelo’ s past history of
donmestic violence, that the court failed to nmake the threshold
findings necessary to justify a nodification of custody, and
finally, that the factual findings of the court do not
adequately weigh the statutory “best interests of the child”
factors. Fundanentally, these <clains are not matters of
statutory interpretation, but concern the sufficiency of the
evidence and the weight that was given to certain portions of
the evidence by the famly court. W therefore apply the
“clearly erroneous” standard to review the factual findings of
the famly court.? Findings of fact are clearly erroneous if
they are manifestly against the weight of the evidence.® Since
the trial court is in the best position to evaluate the
testinmony and to weigh the evidence, an appellate court should
not substitute its own opinion for that of the trial court.?*

Utimately, a trial court’s decision regarding custody wll not

2 See Ky. R Cv. Proc. (CR) 52.01; Reichle v. Reichle, 719 S.W2d 442, 444
(Ky. 1986).
% See Wells
4 See Reichl

Wells, 412 S.W2d 568, 570 (Ky. 1967).
supra note 2.
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be di sturbed absent an abuse of discretion.®> Abuse of discretion
inplies that the trial <court’s decision is unreasonable or
unfair.®

Tarsha clains that the court failed to make mandatory
findings about the inpact of Angelo’'s history of donestic
vi ol ence on Jasem ne and Charity. She points specifically to
Kentucky Revised Statutes (KRS) 403.270(2)(f), which directs
the court to consider “[i]nformation, records, and evidence of
donestic violence as defined in KRS 403.720” in determning the
best interests of the child and KRS 403. 270(3) which states:

The ~court shall not consider conduct of a proposed
custodian that does not affect his relationship to the
chil d. If donestic violence and abuse is alleged, the
court shall determne the extent to which the donestic
viol ence and abuse has affected the child and the child s
relati onship to both parents.

In its order, the famly court noted that Angelo
admtted that there had been incidents of physical violence
agai nst Tarsha during the course of their marriage, and that he
had been convicted of an assault on his present w fe.

Tarsha contends, however, that KRS 403.270 requires
the court to nake specific factual findings regarding the inpact

of donestic violence on the children. Wiile the court nust

> See Cherry v. Cherry, 634 S.W2d 423, 425 (Ky. 1982).
® See Kuprion v. Fitzgerald, 888 S.W2d 679, 684 (Ky. 1994).
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consider all the statutory factors, it need not nake specific
findings pertaining to each factor, only to those it determ nes
are relevant. “In child custody cases, the trial court nust
consider all relevant factors including those specifically
enunerated in KRS 403.270(1)[now (2)] in determning the °‘best
interests of the child.”’ In so doing, it is mandatory under CR
52.01 that the facts be so found specifically.”’” The alleged
failure on the part of the famly court judge to neke adequate
findings of fact on the issue of donestic violence was not
brought to his attention as required by Kentucky Rules of G vi
Procedure (CR) 52.02 or CR 52.04; consequently, the issue was
wai ved. ® Tarsha’s argunment that it was not her role or
responsibility to ask for specific findings on the inpact of
donestic violence is unsupported; there is no indication that
the requirenent of a witten request or notion under CR 52.04 is
wai ved as to this particular section of KRS 403.270.°

Al t hough we agree that Angelo’ s history of donestic
violence is an issue of grave concern, substantial evidence

supported the famly <court’s determnation that Jasemne’s

" McFarland v. McFarland, 804 S.W2d 17, 18 (Ky.App. 1991) (enphasis
suppl i ed).

8 See Cherry, supra note 5.

° See id. (“The trial judge did not make as in-depth findings of fact as could
have been made so as to clearly conply with CR 52.01; however, CR 52.04
provides: ‘A final judgnent shall not be reversed or remanded because of the
failure of the trial court to make a finding of fact on an issue essential to
the judgnent unless such failure is brought to the attention of the trial
court by a witten request for a finding on that issue or by a notion

pursuant to Rule 52.02.'")




relationship with her nother was causing “considerable stress
and trauma” justifying a change of custody. “I'n review ng the
decision of the trial court, . . . the test is not whether the
appel late court would have decided [the case] differently, but
whet her the findings of the trial judge were clearly erroneous
or that he abused his discretion.”'® The court did not abuse its
discretion in determning that the evidence of Angelo’ s violent
behavi or (which the record shows was never directed at either of
the children) was not as conpelling as the testinony elicited
during the in canera interview with Jasem ne.

Tarsha next contends that the famly court’s order is
i mperm ssibly vague because it fails to indicate whether
Angel 0’s notion was treated as a custody nodification request or
as an initial determ nation of custody.

As we have already noted, there was no formal court-
ordered custody arrangenent established at the tinme of the
di ssolution of Tarsha and Angelo’s nmarriage in 1993. However
the record shows that the children were in Tarsha' s primry
residential custody, with Angelo’ s acquiescence, from the tine
of the divorce in 1993 until 2001. KRS 403. 340(1) states that
“lal]s used in this section, *“custody” neans sole or joint
custody, whether ordered by a court or agreed to by the

parties.” Surely this arrangenent, where the children lived
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with Tarsha wi thout any challenge from Angelo for eight years,
qualifies as a custody agreenent between the parties.
Furthernore, Angelo’s notion requested a “change of custody from
ny former wfe.” This characterization of +the action went
unchal | enged by Tar sha.

Tarsha further argues that, assuming this was a
nodi fication of custody, the court failed to find the necessary
change in circunstances to justify a nodification under KRS
403. 340. The statute provides in pertinent part:

[T] he court shall not nodify a prior custody decree unl ess
after hearing it finds, upon the basis of facts that have
arisen since the prior decree or that were unknown to the
court at the time of entry of the prior decree, that a
change has occurred in the circunstances of the child or
his custodian, and that the nodification is necessary to
serve the best interests of the child. Wen determning if
a change has occurred, and whether a nodification of
custody is in the best interests of the child, the court
shal | consider the foll ow ng:

(a) Whether the custodian agrees to the nodification;

(b) Whether the child has been integrated into the famly of
the petitioner with consent of the custodian;

(c) The factors set forth in KRS 403.270(2) to determ ne the

best interests of the child;



(d) VWhether the child' s present environment endangers
seriously his physical, nental, noral, or enotional health;
(e) Wiether the harm likely to be caused by a change of

envi ronnment is outweighed by its advantages to him and
(f) Whether the custodian has placed the child with a de
facto custodi an.

Tarsha contends that the requirenments of (b) were not
nmet because she consented only to a tenporary nodification of
the custody agreenent when she allowed Jasem ne and Charity to
live with their father. Nonet hel ess, the record contains
sufficient evidence of a change in circunstances to support the
court’s nodification of custody. Al t hough Tarsha describes
Jasem ne’s account of her suicide attenpt and her argunents wth
her nother as the “whins” of a teenage girl, the evidence also
supports the view that Jasem ne’s physical and enotional health
was endanger ed.

Tarsha' s final argunent is that the court did not give
enough weight to Angelo’'s history of donestic violence and his
failure to pay child support, and that it placed undue wei ght on
its interview with Jasem ne. W acknowl edge that Angelo’s
failure to pay child support placed trenmendous strain on Tarsha.
W also note, however, that there is no evidence in the record
that she ever attenpted to enforce the child support provisions

of the dissolution decree. Furthernore, there is no maxi num or
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m ni mum nunber of factors that nust be present in order to
justify a nodification of custody, nor nust certain factors be

L for

given nore weight than others. In Sherfey v. Sherfey,?
exanpl e, custody was awarded to grandparents primarily on the
basis of the child s strongly-stated desire to continue I|iving
with them “IWe are not prepared to define precisely the
guantum of proof necessary to justify awarding the care, custody
and control of a minor to one parent over the other.”?? e
reiterate that if Tarsha believed that the famly court’s
findings of fact were inadequate, a proper neans of recourse was
through a witten request or notion pursuant to CR 52.02.

Because the factual findings of the famly court were
supported by substantial evidence, and because Tarsha failed to
request nore detailed findings, the famly court’s custody order

is affirned.

ALL CONCUR

11 74 S.W3d 777 (Ky.App. 2002).
12 Cherry, supra note 5.
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