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BEFORE: JOHNSON, TAYLOR AND VANMETER, JUDGES.
TAYLOR, JUDGE: Billy Jack Major brings this appeal from an
April 7, 2003, judgnent of the Fayette Circuit Court inposing a
prison sentence. We affirm

The facts are these: On Septenber 13, 2002, Lexington
Police Oficer Tony R sen observed a vehicle swerving upon the
road. Oficer Risen's pursuit of the vehicle ended i n what
turned out to be appellant’s driveway. Oficer Ri sen had

noticed two passengers in the vehicle, and upon arrival to



appel l ant’ s driveway he observed both the driver and passenger
doors open and appellant wal king fromthe driver’s side to the
front of the vehicle. O ficer Risen conducted a short interview
of Eric Blake, the other passenger, who was exiting the
passenger side of the vehicle when Oficer Risen arrived. After
interview ng Bl ake, he proceeded to speak with appellant. At
this time he determ ned appel |l ant was i ntoxicated, based on
appel lant’s snell of al cohol, slurred speech, and unsteady
behavior. Appellant admtted driving the vehicle. Upon asking
for identification, appellant gave Oficer R sen a Kentucky
Identification Card (appellant’s |icense was previously
suspended for DU) but failed to provide registration and proof
of insurance. At this tine, appellant changed his story and
told Oficer Risen he had not been driving the vehicle and could
not tell himwho had been driving.

Oficer Risen called for another officer with a PBT
(prelimnary breath test machine) to assist him Manwhil e,
Oficer Risen admnistered field sobriety tests, all of which
appellant failed. O ficer Dan McCracken arrived and
adm nistered the PBT. The results showed the presence of
al cohol. O ficer McCracken testified that appellant was
confused, unsteady on his feet, and appeared intoxicated.

O ficer R sen placed appel l ant under arrest and

conducted a search of appellant’s person. The search reveal ed a
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small clear straw, the type usually used to ingest narcotics, in
appel lant’s front pants pocket. Appellant stated he used the
tube to inhale prescription nmedications but could not specify
what nedical condition required such ingestion. Oficer
McCracken witnessed O ficer Risen take the “straw’ out of

appel lant’s pants pocket. Oficer R sen testified that a heavy
white residue on the inside of the tube appeared to be either
cocai ne or methanphetam ne. Jennifer Melton, Kentucky State
Forensic Chem st, tested the residue and the substance was
positive for both cocai ne and net hanphet am ne.

Goria Blake was called to the scene by her son, the
vehi cl e’ s other passenger. Upon arrival, she witnessed Oficer
Ri sen take sonething from appellant’s pocket. M. Bl ake said
t hat she w tnessed appellant driving the vehicle. Additionally,
Eric Blake later testified that he had been the passenger and
appel  ant was driving the vehicle.

Appel lant was initially indicted upon first degree
possession of a controlled substance (Kentucky Revised Statutes
(KRS) 218A.1415), possession of drug paraphernalia (KRS
218A.500), driving under the influence, second offense with
aggravat or (KRS 189A.010), and operating on DU suspended
license, first offense (KRS 189A 090). Subsequently, he was
further indicted for being a persistent felony offender in the

second degree (KRS 532.080).



At trial, appellant noved for a directed verdict at
the close of the Coomonweal th’s case and again at the close of
all the evidence. Appellant was convicted of possession of a
controll ed substance in first degree, possession of drug
paraphernalia, and of being a persistent felony offender in the
second degree. He was sentenced to a maxi numterm of siXx years
(one year for possession of a controlled substance, thirty days
on possession of drug paraphernalia to run concurrent, and the
one year to be enhanced to six years for being a persistent
felony offender) in the state penitentiary. This appeal
foll ows.

Appel I ant argues he was entitled to a directed verdi ct
of acquittal upon the offense of possession of a controlled
substance in the first degree, KRS 218A.1415. Specifically, the
i ssue rai sed on appeal is whether the Commonwealth failed to
prove appel |l ant know ngly possessed a controll ed substance.

The standard for when a directed verdict should be

granted by a trial court is set forth in Comonweal th v. Benham

Ky., 816 S.W2d 186, 187 (1991):

On notion for directed verdict, the tria
court nmust draw all fair and reasonabl e

i nferences fromthe evidence in favor of the
Commonweal th. |If the evidence is sufficient
to induce a reasonable juror to believe
beyond a reasonabl e doubt that the defendant
is guilty, a directed verdict should not be
gi ven. For the purpose of ruling on the
nmotion, the trial court nust assunme that the



evi dence for the Commonweal th is true, but
reserving to the jury questions as to the
credibility and wei ght to be given to such
t esti nony.

In the case at bar, this Court nust view the evidence in
its entirety to determine if the trial court erred. Upon
appel late review, “the test of a directed verdict is, if under
the evidence as a whole, it would be clearly unreasonable for a
jury to find guilt, only then the defendant is entitled to a
directed verdict of acquittal.” I1d. at 187. [In Benham the
Court states the Comonweal th has the burden of producing nore
than a nmere scintilla of evidence and that evidence nust be of
subst ance.

Case law is clear that residue of a controlled

substance is sufficient to constitute the offense of possession.

Bol en v. Conmonweal th, Ky., 31 S.W3d 907 (2000). Here,

appel l ant contends the Commonwealth failed to prove he know ngly
possessed a control |l ed substance. Appellant argues that residue
of a controlled substance in a tube (straw) woul d not be so

obvi ous to any one who possessed it.

We view appel l ant’s argunent as unconvi ncing. The
record shows the Commonweal th produced significant evidence to
prove that appellant know ngly possessed a controll ed substance
so that a rational trier of fact could have found himguilty

beyond a reasonabl e doubt. Both Oficer MCracken and doria



Bl ake witnessed Oficer Risen take the tube (straw) from
appel l ant’ s pocket. Appellant told Oficer Ri sen he used the
tube to inhale prescription nedications, yet he could not
identify what those nedications were. Oficer Risen testified
the tube contained a visible heavy white residue, which | ater
tested positive for both cocai ne and net hanphet am ne.

Met hanphetam ne is not dispensed in a powder formfor nedical
use and cocaine is not typically used nedicinally in powder
form Finally, both nethanphetam ne and cocai ne are commonly
i ngested through the nasal passageways (via a straw).

Under appellant’s argunent, a defendant need only deny
havi ng know edge of drugs in his possession to avoid prosecution
for a crime. This is not, nor has it been, the |law in Kentucky.
Accordingly, we are of the opinion that the trial court properly
deni ed appellant’s notions for directed verdict.

For the reasons set forth above, the judgnent of the

Fayette Crcuit Court is affirned.
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