RENDERED: AUGUST 13, 2004; 2:00 P.M

ORDERED PUBLI SHED: OCTOBER 1, 2004; 10:00 a.m

Conmumuuealth Of Kentucky

@Conurt of Appeals

NO. 2003- CA-000947- MR

CARLCS AVAYA GOVEZ APPELLANT

APPEAL FROM FAYETTE CI RCU T COURT
V. HONCRABLE MARY C. NOBLE, JUDGE
I NDI CTMENT NO. 02- CR- 00735

COMVONVEALTH OF KENTUCKY APPELLEE

CPI NI ON

AFFI RM NG

k% k% *x*k ** %%

BEFORE: JOHNSON, M NTON, AND TACKETT, JUDCES.

M NTON, JUDGE: Carlos Amaya Gonez appeals his conviction in the
Fayette Circuit Court for first-degree wanton endangerment! under
a conditional guilty plea for which he received a one-year
sentence. Gonez’s conditional plea reserved the right to appea
the circuit court’s denial of his notion to suppress the
incrimnating statenents because his limted conprehension of

English prevented his making an intelligent waiver of his

! Kent ucky Revised Statutes (KRS) 508. 060.



Mranda® rights and because the police failed to notify him of
his rights to consult with Mexican consular officials under the
Vienna Convention on Consular Relations.? The circuit court
found that Mranda warnings do not apply to the pre-arrest
gquestioning of Gonez; that, even so, Gonez had a sufficient
grasp of English to understand the Mranda warnings; and that
the failure to inform Gonmez of potential consular rights does
not result in suppression of evidence. W agree with the
circuit court and affirm

Gonez was originally indicted on two counts of first-
degree wanton endangernent arising out of a shooting incident in
Lexi ngton on May 16, 2002, in which the occupants of a vehicle
reported that the passenger of a white, four-door Plynouth Neon
had fired a gun through the w ndshield of their vehicle. Gonez
filed pretrial notions to suppress incrimnating statenents that
he had nade to the investigating officers. The circuit court
conducted an evidentiary hearing at which Lexington-Metro

Det ecti ves Robert Sarrantonio and Al bert Johnson testified about

2 Mranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694
(1966) .

3 Gonmez contends that the right of consular officials from the

nation of the arrested individual to communicate with their detained
citizen is declared by Article 36 of the Vienna Convention on Consul ar
Rel ations, April 24, 1963, 21 UST. 77, T.1.A'S. No. 6820. The
Vi enna Convention is a seventy-nine article nultilateral treaty signed
by nore than 100 nations, including the U S. and Mexico. See State v.
Martinez- Rodriguez, 131 N M 47, 3 P.3d 267, 271 (2001), cert den.
Martinez- Rodriguez v. New Mexico, 535 U S 937, 122 S C. 1317,
152 L. Ed. 2d 225 (2002).




the events that led to Gonez’'s being arrested and charged.
Gonez testified, too, but he related a very different version of
t he facts.

Sarrantonio and Johnson testified to the follow ng.
On the day of the shooting, Sarrantonio |earned from the owner
of the Neon that he had allowed Gomez and his brother, Eric, to
use it the prior evening. The car owner |ed the detectives to
Gonmez’ s apartnent. Sarrantoni o, Johnson, and a uniforned
of fi cer knocked at Gonez’s door and announced thensel ves. They
were invited in. Gonez; his brother, Eric; Javier Tobar; and
another male were present. Since a weapon had been involved
the officers imediately conducted a safety sweep of the
apartnent and ascertained that there were no other occupants.

Al'l of the occupants of the apartnment were Hi spanic.
Sarrantonio asked Gomez iif he wunderstood English. Gonez
responded that he wunderstood English well but that he had
difficulty speaking English. Sarrantonio then M randized Gonez
and Eric. Sarrantonio then asked Gonez if he understood. GConez
answered that he understood and nodded affirmatively.

Sarrantoni o then explained to Gonez and the others why
t hey had cone. He informed Gonez and Eric that they had been
identified as the likely suspects in the shooting incident and
asked where the gun was. CGonez adanmantly denied his invol venment

in the shooting, denied having a gun, and refused Sarrantonio’s
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request for permssion to search the apartnment for the gun.
Gonez told Sarrantonio that he would need a search warrant to
| ook for the gun.

Johnson testified that while Detective Sarrantoni o was
tal king, Gonez nade a side comment in Spanish to Tobar, who was
also fluent in English. Johnson, who understands Spanish, heard
Gonmez tell Tobar “I only shot once.” Johnson confirmed his
understanding by asking Tobar to repeat in English what Gonez
had said. Tobar responded that Gonez had said he only shot once
but that the other persons had shot three tines. Johnson
advi sed Sarrantoni o what Gonez had said. Sarrantonio then asked
Gonmez directly: “Did you shoot at them once?” Gomez responded
that he did. Sarrantonio then asked CGonez to describe the
events of the shooting. Gonez then infornmed the detectives that
Eric had been the driver and he the passenger. He admtted that
he shot the vehicle because the occupants had first shot at him
three tines.

The detectives testified t hat fol |l ow ng t hese
adm ssions, they arrested Gonez on tw counts of wanton
endangernment. As Gonez was being placed in the cruiser, Johnson
testified that Gonez apologized, in English, for having lied
about the shooting when first questioned. After he was placed
in the cruiser, Gonez answered other questions in English,

giving his name, address, birth date, marital status, and phone



nunber to Sarrantonio. Both detectives reiterated in
gquestioning by counsel and the trial court that all of the
conversations they had with Gonez, and he with them were in
Engl i sh.

Gonez testified in Spanish through a translator at the
suppressi on hearing. He told the circuit court that he only
understood a few English words when the detectives questioned
him before his arrest. He enphatically denied speaking English
at any tine to the detectives. He testified that he did not
understand that he had the right to remain silent.

Followng the hearing, the circuit court nade the
followi ng findings of fact and concl usi ons of |aw

At the suppression hearing, [Gonmez]
gave every inpression of being unable to
speak any English. In fact, it cannot be
doubted that his English is far from fluent.
But a large question exists as to whether
the officers are uniformy |ying about his
Engl i sh-speaking level or whether [Gonez]
is. The Court finds the officers’” testinony
credible even t hough it IS pr obabl y
i npossible to establish the full extent of
[ Gonez’s] know edge of English wthout his
cooper ati on.

It IS not abl e t hat nei t her t he
Commonweal th nor defense offered testinony
on this issue from others at the scene.
Certainly, once the Commobnweal th established
its version of facts on the suppression
issue, it behooves [Gonez] to refute themif
t hey wei gh adequately against himas they do
her e.



[ Gonez] knew he was in the presence of
officers. Believing hinmself shielded by the
| anguage barrier, he spoke freely to his

friends. In so doing, he nmade a public
st at ement subj ect to interpretation by
anyone who heard it. No Mranda rights
attach to this behavior. This response was
not nmade due to interrogation techniques,
but voluntarily to another person. If the

pol i ce happened to overhear and understand
it, that is [Gonmez’s] m sfortune.

This Court is not unaware of the grave
problens relating to |anguage issues in
crimnal defense cases. If [Gomez] truly
understands no English, and the officers are
all lying, this entire case would be a
terrible result. But t here i's no
credibility in that scenario. It is [CGonez]
who has the greater reason to feign
i nconpr ehensi on.

Nonet hel ess, in this case, [CGomez] knew
he was in the presence of several officers,
and that if he admtted wongdoing, this

woul d be used against him Common  sense
woul d i ndi cate this, M r anda
not wi t hst andi ng. Yet experience has shown
this court t hat it IS frequently
irresistible to a Defendant to try to
explain what happened in a light nost

favorable to himor her. The Court believes
this is what happened here.

Consequent |y, [ Gonez’ s] Mot i on to
Suppr ess IS DENI ED. The Court has
previously ruled orally that the failure to
advi se [CGonez] of his consular rights is not
fatal to this action since the npbst a
consular official could do is visit or talk
wi th [ Gonez] , and arrange for | ega
representation. [ Gonez] has excellent |ega
representation, and the Court finds that al
valid legal rights are being protected.
[ Gonez] is now aware of his consular rights
and could pursue them at any tine. The
i ssues conplained of here occurred prior to
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arrest and detention, and no rights provided

by the Vienna Convention apply to pre-arrest

statenents specifically.

It is well settled that the standard of appellate
review of a trial court’s decision on a notion to suppress

[rlequires that we first determ ne whether

the trial court’s findings of fact are

supported by substantial evidence. If they

are, then they are conclusive. Based on

t hose findings of fact, we nust then conduct

a de novo review of the trial court’s

application of the law to those facts to

determ ne whether its decision is correct as

a matter of |aw *

In the instant case, the trial court had substanti al
evi dence before it and its findings are, therefore, conclusive
that the facts are as the detectives described themto be. The
trial court correctly concluded from these facts that a Mranda
warning was not actually required because CGonez's statenents
were not the result of a custodial interrogation.® A defendant
is in custody under Mranda when there is a formal arrest or
restraint on freedom of novenent of the degree associated with a
formal arrest.® W agree with the trial court that Mranda

rights are not inplicated wunder these facts because the

incrimnating conment Gomez made to Tobar in Spanish, though

4 Commonweal th v. Neal, Ky.App., 84 S.W3d 920, 923 (2002).
> Little v. Conmmonweal th, Ky.App., 991 S.W2d 141 (1999).
6 California v. Beheler, 463 U S. 1121, 1124, 103 S.C. 3517, 3519,

77 L.Ed. 2d 1275 (1983).



audi bl e and understood by Johnson, was voluntarily made to a
third party. Furthernore, we believe that the trial court
correctly concluded that even if Mranda warnings, as given,
were required, Gonmez was able to understand his rights and he
made a knowi ng wai ver of them

It is wundisputed that Gonmez was not advised about
consultation with the Mexican consul ate before being questioned.
The record does not disclose when, if ever, the investigating
officers were aware that Gonmez was a citizen of Mexico. |ndeed,
the record of the suppression hearing discloses no evidence of
Gonez’ s status, other than his own testinony that he was born in
Mexico and that he has lived in the United States since 1999 or
2000. Nevertheless, citing Article 36 of the Vienna Convention
Gonmez argues that any statenment he nmade to the Lexington police
shoul d be suppressed because the police failed to notify him of
his right to consular notification at the tine of arrest.
Gonez’s incrimnating statenments, of course, occurred prior to
arrest.

In general, when confronted in recent years wth
nunmerous clains based upon the Vienna Convention wthout the
benefit of a definitive statenment from the U S. Suprene Court,
federal courts have typically concluded renedies such as
suppression of evidence or dismssal of an indictnment are not

avai l able, even if the treaty creates individual rights. The
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US. Court of Appeals for the Sixth GCrcuit in US .
Enuegbunam has gone further to hold that the Vienna Convention
does not establish any judicially enforceable individual right
of consultation between a detained foreign national and the
consul ar representatives of his or her nation. W are simlarly
per suaded by the analysis and adopt the holding of the Court of

Appeal s of Wsconsin in State v. Navarr o®:

While we acknow edge this split in opinion,
in light of the well-established principles
of international |aw that guide judicial
construction of a treaty, we are convinced
that the Vienna Convention does not confer
standing on an individual foreign national
to assert a violation of the treaty in a
donmestic crimnal case.

Accordingly, the circuit court properly denied suppression on
t his issue.

For the foregoing reasons, the judgnent of the Fayette
Crcuit Court is affirned.

ALL CONCUR.

7 268 F.3d 377, 391 (6'"™ Cir. 2001). See also United States V.
Ji menez- Nava, 243 F.3d 192, 198 (5'" Cir. 2001), and Martinez, supra
n. 3 at 274.

8 260 Ws.2d 861, 659 N. W2d 487, 491 (2003).
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