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BEFORE: COWVBS, DYCHE, and KNOPF, Judges.
COVBS, JUDGE: Forrest Al an Msel ey appeals froman order of the
Daviess Circuit Court denying his petition for post-conviction
relief pursuant to RCr! 11.42. W affirm

On January 31, 1995, Mosel ey shot and killed Mary
Yvett Fuqua Norris, wth whom he was cohabitating. |medi ately
foll owing the shooting, Mseley admtted that he had shot Norris
but told respondi ng energency personnel and police that the

shooti ng was acci dental.

! Kentucky Rules of Crimnal Procedure.



On February 6, 1995, Mseley was indicted for mnurder
(KRS? 507.020). His trial was held on February 26, 27, and 28,
1996. Mbsel ey’ s defense was that the shooting was acci dental.

At the conclusion of the trial, the jury found Moseley guilty of
want on nmurder and recomrended a sentence of twenty-eight years’
i mprisonment. On March 22, 1996, the trial court entered fina

j udgnment and sentence consistent with the jury's verdict and
sent enci ng recomendati on.

On direct appeal, the Suprene Court reversed Mosel ey’s
convi ction and sentence because of inproper adm ssion of hearsay
statenments made by Norris to various acquai ntances expressing
that Mosel ey had regul arly abused her. The case was accordingly

reversed and remanded for a new trial. See Mseley v.

Conmonweal th, Ky., 960 S.W2d 460 (1997).

The second trial was held on March 29, 30, 31, and
April 1, 1999. At the conclusion of the trial, the jury again
found Moseley guilty of wanton nmurder. The jury reconmmended a
sentence of forty-years’ inprisonment. On May 6, 1999, the
trial court entered final judgnent and sentence consistent with
the jury’s verdict and sentenci ng recommendation. On March 21,
2002, the Suprene Court entered an unpublished opinion affirmng
Mbsel ey’ s conviction and sentence in the second trial. See Case

1999- SC- 0466- VR

2 Kent ucky Revised Statutes.



On March 7, 2003, Moseley filed a notion for post-
conviction relief pursuant to RCr 11.42. In his notion, Mseley
al l eged that he had received ineffective assistance of counse
in his second trial because trial counsel: (1) failed to object
(on doubl e jeopardy grounds) to the subm ssion to the jury of an
intentional nmurder instruction and (2) failed to properly
address a report that a juror was asleep during a portion of the
trial. In conjunction with the RCr 11.42 notion, Mseley al so
moved for an evidentiary hearing and the appoi ntnent of counsel.

On April 16, 2003, the trial court entered an order
denyi ng Mbsel ey’s notion for post-conviction relief. This
appeal foll owed.

In order to establish a claimof ineffective
assi stance of counsel, a person nust satisfy a two-part test
showing that: (1) counsel’s performance was deficient and (2)
the deficiency resulted in actual prejudice affecting the

outcone. Strickland v. Washi ngton, 466 U S. 668, 104 S. Ct.

2052, 80 L.Ed.2d 674 (1984); Gall v. Conmonweal th, Ky., 702

S.W2d 37 (1985), cert. denied, 478 U S. 1010, 106 S.C. 3311,
92 L.Ed.2d 724 (1986). In order to denonstrate prejudice,

[t] he defendant nust show that there is a
reasonabl e probability that, but for
counsel s unprofessional errors, the result
of the proceedi ng woul d have been different.
A reasonabl e probability is a probability
sufficient to underm ne confidence in the
out cone.



Strickland, 466 U S. at 694, 104 S.Ct. at 2068, 80 L.Ed.2d at

698; Moore v. Conmonweal th, Ky., 983 S.W2d 479, 488 (1998). 1In

analyzing trial counsel's performance, a court nust "indulge a
strong presunption that counsel’s conduct falls within the w de
range of reasonabl e professional assistance [.]" Strickland,
104 S.Ct. at 2065.

Mosel ey contends that he received ineffective
assi stance of counsel because his attorney failed to object on
doubl e jeopardy grounds to the subm ssion of an instruction of
intentional nmurder in the second trial when he had been
explicitly acquitted of intentional nurder in his first trial by
his conviction for wanton nurder.3

However, Mbsel ey raised this double jeopardy issue in
his direct appeal following his conviction in the second trial.
In its unpublished opinion rendered March 21, 2002, the Suprene
Court addressed the issue as foll ows:

At the 1999 retrial, the jury was again

instructed on both intentional and wanton

murder. Appellant correctly asserts that

his retrial on the theory of intentiona

mur der exposed himto double jeopardy since

the first jury had explicitly found hi m not

guilty of intentional nmurder. KRS

505.030(1)(a); conpare McG nnis v.

Commonweal th, Ky., 875 S.W2d 518, 526
(1994), overruled on other grounds, Elliott

3 The applicable verdict formin the first trial signed by the foreperson
stated “We, the jury, find the defendant, Forrest Allan [sic] Mosel ey, not
guilty under Instruction No. 1 [the instruction for intentional nurder], but
guilty under Instruction No. 2, Wanton Murder.”



v. Commonweal th, Ky., 976 S.W2d 416 (1998);
McG nnis v. Wne, Ky., 959 S.W2d 437
(1998). Even if that were not so, the
United States Court of Appeals for the Sixth
Circuit has held in the conpanion case to
MG nnis v. Commonweal th that a conviction
of wanton nurder is an “inplied acquittal”
of a charge of intentional nurder. Terry v.
Potter, 111 F.3d 454 (6'" Gr. 1997)
(rejecting reasoning to the contrary in
United States ex rel. Jackson v. Follette,
462 F.2d 1041 (2d Cr. 1972), cert. denied,
409 U. S. 1045 (1972)). Neverthel ess,

Appel  ant did not object to the instruction
on intentional nmurder at the 1999 trial and
was not convicted under that instruction.
Thus, the error is both unpreserved for
appel l ate review and harm ess. MG nnis v.
Commonweal t h, supra, at 523; cf. Skinner v.
Conmonweal t h, Ky., 864 S.W2d 290, 299
(1993) (erroneous instruction on conplicity
to second-degree burglary was not
prejudi ci al where the defendant was

convi cted under a separate instruction as
princi pal to second-degree burglary).
(Enphasi s added.)

An issue raised and rejected on direct appeal may not
be re-litigated in an RCr 11.42 proceeding by characterizing it

as ineffective assi stance of counsel. Sanders v. Commpbnweal t h,

Ky., 89 S.W3d 380, 385 (2002). Because this issue was raised
and rejected upon direct appeal, Mseley is precluded from
raising it again under the guise of ineffective assistance of
counsel .

Additionally, in order to establish a claim of
ineffective assi stance of counsel, the novant nust denonstrate

that he was actually prejudiced by the allegedly ineffective



assi stance. Even though trial counsel’s performnce nay have
been deficient for failure to challenge the subm ssion of an
intentional nmurder instruction to the jury, nevertheless -- as
stated by the Suprenme Court -- its subm ssion was deened

harm ess error. Thus, prejudice has not been denonstrated and
cannot be inferred.

Mosel ey al so contends that he received ineffective
assi stance of counsel because his counsel failed to properly
respond to a report by the Commonwealth that a juror was
observed sl eeping during a portion of the testinony. At the
conclusion of the testinony of firearns expert Jeffery Doyl e,

t he Commonweal t h approached the bench and inforned the tria
court that a juror had been sl eeping throughout the testinony.
No notions were made, but the trial court called a short break
at this tine.

Appel lant has failed to conply with RCr 11.42(2),
which requires a novant to state specifically the grounds on
whi ch the sentence is being challenged and the facts upon which
he relies in support of such grounds. Moseley’'s allegation is
not sufficiently specific because he has not suggested what
trial counsel should have done in response to the sleeping
juror. We would presune that Moseley believes that tria

counsel should have npved for a nmistrial.



It is well settled that judicial scrutiny of counsel's

performance nmust be highly deferential. Strickland, 466 U S. at

689, 104 S.Ct. at 2065. Because of the difficulties inherent in
making a fair assessnent of attorney performance, a tria
attorney enjoys a presunption that he was acting consistently
with sound trial strategy:

a court nust indulge a strong presunption

t hat counsel's conduct falls within the w de

range of reasonabl e professional assistance;

that is, the defendant nust overcone the

presunption that, under the circunstances,

t he chal | enged action 'm ght be considered

sound trial strategy.'

Strickland, 466 U .S. at 689, 104 S.C. at 2065.

As ironically observed by the Commonweal th, the fact
that a juror was sl eeping during Doyle' s testinony nmay have
actually benefited Moseley. Wiile Doyle testified that the gun
did not neet factory specifications because it had two false
cocki ng positions, he nevertheless testified that the only way
he could get the gun to fire was by pulling the trigger. Since
Mosel ey’ s defense was that the gun fired accidentally, Doyle’'s
testinmony that the trigger had to be pulled in order to fire the
gun was wholly at odds with his defense theory and thus woul d
have been damagi ng to his accidental -di scharge defense. At

best, it is debatable whether Doyle's testinony was favorable or

unfavorable to Mosel ey’ s defense. Absent a clear indication of



prejudi ce, we nust presunme that it was sound trial strategy for
counsel not to nove for a mstrial

Addi tionally, the bare possibility of juror m sconduct
does not necessarily or automatically nandate a mstrial. The
guestion "is whether the m sconduct has prejudiced the defendant
to the extent that he has not received a fair trial." Byrd v.

Commonweal th, Ky., 825 S.W2d 272, 275 (1992), (citing United

States v. Klee, 494 F.2d 394 (9th Cir. 1974)); See also 75B Am

Jur. 2d Trial 88 16 and 18 (1992). A mistrial is an
extraordinary renedy, and "[i]n order to grant a mstrial, there
nmust appear on the record a manifest necessity for such an

action.” Kirkland v. Commonwealth, Ky., 53 S.W3d 71, 76

(2001). Even if his counsel had noved for a mstrial, Mseley's
notion fails to allege sufficient facts to indicate that a

m strial was warranted. Actual prejudice has not been shown on
this point.

Mosel ey identifies eight additional grounds to vacate
his sentence pursuant to RCr 11.42. Mbsel ey concedes that these
all eged errors were not presented to the trial court in his RCr
11.42 notion but that he “brings these errors before this Court
to review for a pal pable error analysis, as they are not
preserved for appellate review”’

These extra issues that Mseley has requested us to

review for pal pable error are, however, one-sentence all egations



whol ly lacking in specificity. RO 11.42(2) requires that

notion specifically state the grounds upon which the sentence is

bei ng chal l enged and the facts upon which novant relies in
support of such grounds. Mseley's abbreviated all egations of
error do not conply with this requirenent. |In addition, grounds
for relief not presented to the trial court in a notion to

vacat e judgnment shoul d not be considered on appeal. Brister v.

Commonweal th, Ky. App., 439 S.W2d 940, 941 (1969).

Mosel ey all eges that he was entitled to an evidentiary
hearing on his allegations of ineffective assistance of counsel.
However, "[a]n evidentiary hearing is not required when the
i ssues presented may be fully considered by resort to the court
record of the proceeding [citation omtted], or where the

all egations are insufficient." Newsone v. Commonweal th, Ky.,

456 S.W2d 686, 687 (1970). The issues in this case were fully
susceptible of review by resort to the trial court record.
Thus, an evidentiary hearing was not required.

Mosel ey al so argues that the trial court erred in
denying his request for appointnment of counsel. Having
determ ned that Moseley was not entitled to an evidentiary
heari ng, we accordingly determne that the trial court did not

err in refusing to appoint counsel. Conmonwealth v. Stanps,

Ky., 672 S.W2d 336, 337 (1984).



For the foregoing reasons,

Circuit Court is affirned.
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