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BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.

QU DUG.l, JUDGE. Al phonzo Morton (hereinafter “Mrton”),
proceedi ng pro se,* has appeal ed fromthe Fayette Circuit Court’s
April 14, 2003, order denying his Mtion to Vacate and Set Aside
Sentence of Conviction pursuant to RCr 11.42 wi thout an
evidentiary hearing. Following a jury trial, Mrton was

convi cted of four counts of second-degree sexual abuse, two

counts of second-degree sodony, and twenty counts of use of a

1 On September 19, 2003, this Court granted the Departnent of Public
Advocacy’'s notion to withdraw as counsel for Mirton and all owed Murton to
proceed wi t hout counsel in this appeal.



m nor in a sexual performance, and was sentenced to a total of
sixty years in prison. Having reviewed the parties’ briefs, the
record, and the applicable case law, we affirm

We shall first adopt the recitation of the facts of
this case as set forth in the opinion rendered by the Suprene
Court of Kentucky in Mrton's direct appeal fromthe judgnent of
convi ction:?

Vera Edwards was dating [Morton]. After
Edwards and [ Morton] had broken up, she
called the police to file a report of sexual
abuse. When the police officer arrived, he
was net by Edwards and Ki nberly Morton,
[Morton’s] ex-wife. Edwards showed the

of ficer a Pol aroid photograph of P.E
Edwards’ juvenile child, posed in a sexually
explicit manner. Later that day, the
officer went to the sanme residence where

Abi gai |l Perkins, [Mrton s] current
girlfriend, gave himnore photos. 1In total,
there were twenty such photos. In sone of

t he photos, Private parts of the male
anatomy were visible as well. The pictures
were all egedly taken sone tine during
Edwards’ and [Morton’s] relationship at each
of their residences. [Mrton] was accused
of taking the pictures. Trial was held and
the jury returned a verdict as described
above.

The jury reconmmended a puni shnent of twelve nonths in jail and a
$500 fine on each of the four sexual abuse counts, five years’

i nprisonment on each count of sodony, and fifteen years’

i mprisonment on each count of use of a mnor in a sexua

performance. Although the jury recomrended that the sentences

2 Morton v. Conmonweal th, appeal No. 2002- SC-0507-MR, not to be published
opi nion rendered January 17, 2002.




be served concurrently, the trial court ordered that four of the
fifteen-year sentences for the use of a mnor in a sexua
performance convictions be served consecutively for a total of
sixty years, with the remaining sentences to be served
concurrently.

On direct appeal to the Suprene Court of Kentucky,
Morton argued that he was denied a fair trial because of
outbursts his nother made in front of the jury and statenents
Abi gail Perkins made to the jury, because the trial court
[imted his cross-exam nation of the victinms nother, and
because of statenents nade by Abigail Perkins about his
m streatment of her. The Suprene Court of Kentucky affirmed the
trial court’s judgnment in an unpublished opinion rendered
January 17, 2002, which becane final on February 7, 2002.

On April 29, 2002, Mrton, proceeding pro se, filed a
notion to vacate and set aside his sentence of conviction
pursuant to RCr 11.42 as well as a nenorandum of |aw in support.
He argued that his convictions for the m sdenmeanor sexual abuse
charges were in violation of KRS 500.050, which specifies that
the prosecution for an offense other than a felony nust be
brought within one year after it is commtted, and in violation
of KRS 523.020, the perjury statute. He also argued that his
convictions on the sodony and use of a mnor in a sexual

performance counts were also in violation of KRS 523. 020.
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Finally, he argued that he received ineffective assistance from
his trial counsel because she failed to informthe trial court
that the m sdenmeanor charges were over one year old, due to her
| ack of preparation, and due to her errors in the course of the
trial. Mrton also noved for the appoi ntnent of counsel and for
an evidentiary hearing. The trial court appointed counsel to
suppl enent Morton’s pro se pl eadi ngs, and appoi nted counse
opted not to provide any supplenentary filings.

On April 14, 2003, the trial court entered on order
denying Morton’s RCr 11.42 notion as well as his notion for an
evidentiary hearing, the pertinent part of which foll ows:

[Morton] is currently serving the

af orenenti oned sentence and all eges

i neffective assistance of counsel based on
several areas of alleged error. [Morton]
clainms that his m sdeneanor charges (Counts
1, 4, 5 and 6 of the indictnment) were
obtained in violation of statutory tine (KRS
500. 050) and perjury (KRS 523.020)
[imtations. [Morton] argues that his trial
attorney’s failure to raise the tineliness

i ssue did not preserve the issue for appea
and that absent this and other errors, the
out come of the case would have been
different. He also clains there was

evi dence that was not brought to the
attention of the jury due to failures of
counsel. In [Mrton’s] suppl enental

menor andum he reiterates ineffective counse
generally, citing a nunber of cases.

Begi nning with Count 1, [Mrton] was
charged under the original indictnent
(nunber 99-CR-936) for Second- Degree Rape, a
Cl ass C Fel ony, based upon phot ography
showi ng genital contact. After receiving



instructions fromthe court, the jury

el ected to convict [Mdrton] for a | esser-

i ncl uded of fense (Second-Degree Sexua
Abuse, C ass A M sdeneanor) of the principa
charge under Count 1. [Morton’ s] counse
did not object to the tineliness of a

m sdeneanor charge under Count 1 because
[Morton] was originally indicted under Count
1 for a felony which does not have the sane
statutory tine limtations as [a]

m sdenmeanor. Therefore, [Mrton’ s] Counse
did not err in failing to raise the tine
[imt issue as to Count 1.

Counts 4, 5, and 6 of the indictnent,
each charges of Second-Degree [ Sexua
Abuse], are Cass A M sdeneanors that were
charged nore than a year after the crines
were commtted. Wiile failure to raise this
obj ection could be construed as error, it
does not neet BOTH PRONGS of the high burden
pl aced upon [Morton] to prove ineffective
assi stance of counsel as is set forth by
Strickland. It is unlikely such an
obj ection would have resulted in a different
ultimte outcone. See, Strickland v.
Washi ngton, 466 US 668 (1984). Counts 4, 5,
and 6 are overl apped with other counts in
t hat they involved nunerous photographs of
the juvenile victimdepicting sexual acts.
The graphi ¢ photographs and the victims
testi nony woul d have been before the jury
regardl ess as they were adm ssible for the
twenty (20) felony Counts of Use of a M nor
in a Sexual Performance. It is doubtful
that an objection to or even excl usion of
t he m sdeneanor charges woul d have pronpted
different results. Additionally, it is
important to note that Counts 4-6 are being
served concurrently with other nore severe
charges. An absence of these m sdeneanor
convi ctions would not make the time served
for [Morton] one day | onger.

After reviewing the record, [Mrton’ s]
al l egations of perjury are unsubstanti ated
by actual evidence. An evidentiary hearing
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is not justified to review issues refuted by
the record. See, Stanford v. Commonweal t h
Ky., 854 S.W2d 742 (1993).

Therefore, for the above-stated

reasons, it is HEREBY ORDERED AND ADJUDGED

that an evidentiary hearing is not necessary

and [ Morton’s] Mdtion to Vacate, Set Aside

Judgnent Pursuant to RCr 11.42 is OVERRULED
Thi s appeal foll owed.

On appeal, Morton argues that the trial court erred in
failing to conduct an evidentiary hearing on his RCr 11.42
motion, in failing to find that he was prejudiced in having to
defend agai nst the three m sdeneanor sexual abuse charges not
brought within a year of their commssion, and in failing to
find that trial counsel was ineffective in her cross-exam nation
of witnesses to establish perjury, in her lack of tria
preparation as well as in her failure to act in a conpetent
manner. On the other hand, the Comonweal th argues that the
trial court acted properly in denying Morton's notion wthout an
evidentiary hearing as the allegations he nmade in his notion
were refuted by the record.

The Suprene Court of Kentucky recently revisited the

i ssue of RCr 11.42 post-conviction proceedi ngs in Haight v.

Commonweal th, Ky., 41 S.W3d 436, 441-42 (2001):

We believe it is valuable to again set
out the standard of review of clains raised
in a collateral attack under RCr 11.42,
al l eging ineffective assistance of tria
counsel at the original trial. Such a
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notion is limted to the issues that were
not and could not be raised on direct
appeal. An issue raised and rejected on

di rect appeal nmay not be relitigated in

t hese proceedings by sinply claimng that it
anounts to ineffective assistance of
counsel . Sanborn v. Commonweal th, Ky., 975
S.W2d 905 (1998); Brown v. Commonweal th,
Ky., 788 S.W2d 500 (1990) and Stanford v.
Commonweal th, Ky., 854 S.W2d 742 (1993).

The standards whi ch neasure ineffective
assi stance of counsel are set out in
Strickland v. Washi ngton, 466 U S. 668, 104
S.Ct. 2052, 80 L.Ed.2d 675 (1984); accord
Gll v. Commonweal th, Ky., 702 S.W2d 37
(1985); Sanborn, supra. |In order to be
i neffective, performance of counsel nust be
bel ow t he objective standard of
reasonabl eness and so prejudicial as to
deprive a defendant of a fair trial and a
reasonabl e result. Strickland, supra.
“Counsel is constitutionally ineffective
only if performance bel ow professiona
st andards caused the defendant to | ose what
he ot herwi se woul d probably have won.”
United States v. Morrow, 977 F.2d 222, 229
(6'" Cir. 1992). The critical issue is not
whet her counsel made errors but whet her
counsel was so thoroughly ineffective that
def eat was snatched fromthe hands of
probably victory. Mrrow, supra. The
purpose of RCr 11.42 is to provide a forum
for known grievances, not to provide an
opportunity to research for grievances.
Glliamv. Commonweal th, Ky., 652 S. W 2d
856, 858 (1983).

In considering ineffective assistance,
the review ng court nust focus on the
totality of evidence before the judge or
jury and assess the overall performance of
counsel throughout the case in order to
determ ne whether the identified acts or
om ssions overcone the presunption that
counsel rendered reasonabl e professiona
assi stance. See Mrrow, Ki mrel man v.




Morrision, 477 U.S. 365, 106 S.Ct. 2574, 91
L. Ed. 2d 305 (1986).

A defendant is not guaranteed errorless
counsel, or counsel judged ineffective by
hi ndsi ght, but counsel likely to render and
rendering reasonably effective assistance.
McQueen v. Commonweal th, Ky., 949 S.w2d 70
(1997). Strickland notes that a court nust
i ndul ge a strong presunption that counsel’s
conduct falls within the wi de range of
reasonabl e professional assistance. The
right to effective assistance of counsel is
recogni zed because of the effect it has on
the ability of the accused to receive a fair
trial.

In a RCr 11.42 proceedi ng, the novant
has the burden to establish convincingly
that he was deprived of some substantia
right which would justify the extraordi nary
relief afforded by the post-conviction
proceedi ng. Dorton v. Comonweal th, Ky.,
433 S.W2d 117, 118 (1968). Even when the
trial judge does conduct an evidentiary
hearing, a review ng court nust defer to the
determ nation of the facts and w tness
credibility made by the trial judge.
Sanborn; McQueen v. Commobnweal th, Ky., 721
S.W2d 694 (1986); MQueen v. Scroggy, 99
F.3d 1302 (6'" Cir. 1996).

Wth this standard in m nd, we shall review the issues Mrton
rai ses in his appeal.

We shall first address Mdrton's assertion that his
trial counsel was ineffective in her failure to raise the tine
limtation for his m sdeneanor charges. At the outset, we note
that this issue should properly have been raised on direct
appeal, but was not. Despite this, we shall address this issue

as it pertains to ineffective assistance of counsel.
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Pursuant to KRS 500.050(2), “the prosecution of an
of fense other than a felony nust be comenced within one (1)
year after it is commtted.” 1In the present matter, the
Jefferson County Grand Jury indicted Morton on three counts of

second- degree sexual abuse,?

a class A m sdeneanor, on Septenber
13, 1999. The offenses underlying the charges were committed
from January through March 1998, well over one prior to the
return of the indictnent. For this reason, we agree with Mrton
and the trial court that his counsel was ineffective for failing
to bring this information to the attention of the trial court.
However, we also agree with the trial court and the Commonweal th
that Morton cannot establish that he was prejudiced in any way
as the photographs and testinony supporting those charges were
at the same tine being used to support the use of a mnor in a
sexual performance charges. Furthernore, Mdrrton only received
twel ve-nont h sentences for each sexual abuse conviction, which
were to be served concurrently with his total sixty-year

sentence, so his length of incarceration would not be affected.

Because Morton cannot satisfy both prongs of the Strickl and

test, his argunent nust fail.
Morton next argues that the trial court erred by not
finding that his counsel was ineffective in her cross-

exam nation in that she failed to establish his allegations of

® KRS 510. 120.



perjury. In both his brief and his nenorandumfiled in the
trial court, Morton identifies what in his opinion are

m sstatenments of witnesses that his counsel failed to object to
or inpeach effectively. Mrton's allegations al one that

W tnesses were not testifying truthfully are not enough to
support his claimfor relief. He did not include any affidavits
or other simlar proof to support his allegations that any of
the witnesses were less than truthful. Furthernore, Mrton' s
trial counsel did cross-exam ne the Commonwealth’s w tnesses and
sought to test their credibility. However, it was the province
of the jury to decide which wi tnesses were credible and which
were not, and there was sufficient evidence before the jury to
support its ultimate verdict. Therefore, Mrton cannot
establish that his trial counsel was ineffective in her cross-
exam nati on.

Morton al so argues that his trial counsel was
ineffective in failing to interview and call other w tnesses to
support his defense, as well as in her exam nation of him at
trial. Although it does not appear that he raised these
deficiencies below, we shall nevertheless hold that such
actions, or inaction, are not sufficiently supported by evidence
and may be attributed to trial strategy. It is of note that the
jury did not convict Mrton on the second-degree rape charge,

but rather convicted himon the | esser-included charge of sexua
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abuse. Likewi se, the jury only reconmended that Morton be
sentenced to a total of fifteen years by recomendi ng that the
mul ti pl e sentences be served concurrently.

Lastly, we shall address Mdirton's argunent that the
trial court should have granted himan evidentiary hearing. The
law in this Conmonweal th is clear that:

An evidentiary hearing is not required

to consider issues already refuted by the

record in the trial court. Conclusionary

al l egations which are not supported by

specific facts do not justify an evidentiary

heari ng because RCr 11.42 does not require a

hearing to serve the function of discovery.

Hai ght, 41 S.W3d at 442. Stated another way, “[o]ur reviewis
confined to whether the notion on its face states grounds that

are not conclusively refuted by the record and which, if true,

woul d invalidate the conviction.” Lewis v. Comonweal th, Ky.,

411 S.W2d 321, 322 (1967). In the present case, the record
refutes the allegations in Morton’s RCr 11.42 notion and Mrton
did not support his allegations with any type of proof other
than his own opinions. Mrton’s unsupported all egations al one
cannot provide a sufficient basis to refute the trial court
record. Therefore, the trial court properly denied Mrton's
notion for an evidentiary hearing.

For the foregoing reasons, the Fayette Circuit Court’s

order denying Morton’s RCr 11.42 notion for relief is affirmed.
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M NTON, JUDGE, CONCURS.

MEANULTY, JUDGE, CONCURS | N RESULT ONLY.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Al phonzo R Mdrton, pro se G egory D. Stunbo
Central Gty, KY Attorney Cenera

Frankfort, KY
Courtney J. Hi ghtower

Assi stant Attorney Genera
Frankfort, KY
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