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Jurek’s appeal was nunbered 2003- CA-000897-MR, and the appeal of the
Departnment of Personnel was nunbered 2003- CA-000936- VR On July 11,



Eugene Hubbs and Enerson Electric Conpany (Emerson Electric).
The civil action arose from a notor vehicle accident in which
the tractor-trailer driven by Hubbs struck the car in which
Jurek was riding, injuring her severely. As grounds for appeal,
Jurek and the Departnent of Personnel assert that the circuit
court commtted the followng errors: (1) not granting Jurek’s
nmotion for a directed verdict regarding Hubbs’'s alleged
violation of a provision of the Federal Mtor Carrier Safety
Regul ations (FMCSR); (2) not permtting Jurek’s counsel to
guestion Hubbs about a speeding ticket that he received
approximately one nonth after the accident; (3) admtting into
evi dence testinony about other notor vehicle accidents that
occurred at the sanme place shortly after the accident at issue;
and (4) admtting into evidence Hubbs's statenent that he had
driven 900,000 mles wthout an accident. For the reasons
stated below, the Court reverses and remands this case to the
circuit court for a newtrial.

The accident in question occurred on March 11, 1998,
between mle markers 67 and 68 on 1-65 North in Hart County.

Hubbs was driving a |oaded tractor-trailer for his enployer,

2003, pursuant to Jurek’s notion and the agreenent between Jurek and
the Departnment of Personnel to proceed as a single appellant as
provided in Kentucky Rules of Civil Procedure (CR) 73.01(3), the Court
ordered the two appeals to be consolidated. The Court further ordered
that the parties be realigned such that Jurek and the Departnent of
Personnel each be named an appellant in the appeal originally filed by
t he ot her.



Enerson Electric, on his dedicated route from Oxford,
M ssissippi, to Findlay, Ohio. Debbi e Bishop was driving a
white Chevrolet Lumna owned by the Commonwealth of Kentucky.
Riding with her were three passengers, Rhondia Burdine, Gary
G ubbs, and Jeanne Jurek. All  four were state enployees
returning to Frankfort after a training session in Bowing
G een. On that day, both Hubbs and Bishop had driven through
several areas where snow was falling but not sticking to the
road; neither had encountered ice. Hubbs said that the snow
never significantly inpaired visibility, but other wtnesses,
i ncluding Bishop, disagreed. There were mles in between these
isolated snow showers in which there was no snow or other
precipitation, visibility was normal, and the pavenment was clear
and dry. They encountered snow again around mle markers 67 and
68. Hubbs testified that this snow did not significantly reduce
visibility, but Bishop and others testified otherw se.

The collision between Bishop and Hubbs was part of a
mul tiple vehicle accident that occurred in part because of ice.
Bi shop and Hubbs were in the right lane with Bishop sonewhat
ahead of Hubbs. The van imediately in front of Bishop began
fishtailing then slid off the road onto the right shoulder. The
car in front of her, which had been obscured by the van, was
either stopped in the right lane or noving so slowy that it

appeared to be stopped. Rat her than hit the van off on the



right shoulder, or be hit by a faster-noving vehicle which she
saw approaching in the left lane,? Bishop remained in the right
| ane and tried to slow down as nuch as possible. She struck the
car ahead in a |ow speed collision.® She and her passengers were
shaken but uninjured. However, Bishop’s Lumna then went
sideways into the left lane at a 90-degree angle to oncom ng
traffic, directly into the path of Hubbs. His tractor-trailer

struck the Lum na near the left rear door area where Jurek was

seat ed. She suffered serious and permanent injuries. O her
details concerning the accident wll be developed below as
necessary.

Jurek filed a conplaint against Hubbs and Enerson
Electric* on March 1, 2003, alleging a variety of clains. On
May 2, 2000, the Departnent of Personnel, which had paid
wor kers’ conpensation benefits to Jurek, was permtted to
i nt ervene. The Departnment of Personnel’s conplaint adopted by

reference Jurek’s allegations against Hubbs and Enerson El ectric

2 Bi shop could not recall what type of vehicle was approaching on

her left. She only renmenbered that it was noving faster than her
vehi cl e.

3 As evidence of the minimal inpact of this initial collision, the
air bag(s) did not depl oy.

4 Jurek al so naned ot her defendants. Because these defendants were
dismssed prior to trial and are not involved in this appeal, we need
not address them



and raised no new allegations against them® A jury trial was
conducted in Hart Crcuit Court on February 24-26, 2003. At the
conclusion of Jurek’s proof, the <circuit <court directed a
verdict in favor of Enmerson Electric on the allegation of
negligent entrustnent and on the allegations of negligent
screening, hiring, training, and supervision. The trial court
further directed a verdict in favor of Hubbs on the allegation
of gross negligence, leaving the allegation of negligence on the
part of Hubbs as the only issue to be decided by the jury. The
only remaining allegation against Enmerson Electric concerned
vicarious liability. The circuit court denied Jurek’s notion
for a directed verdict on the allegation that Hubbs had viol at ed
t he FMCSR Instead, the circuit court presented that issue to
the jury by including anong Hubbs's specific duties the duty to
conply with applicable provisions of FMCSR  The jury returned a
unani nous verdict in favor of Hubbs, thereby dismssing all
remai ni ng all egati ons pl eaded by Jurek agai nst Hubbs and Enerson
El ectric. Jurek filed a nmotion for new trial, which was

subsequently denied. Jurek and the Departnent of Personnel then

° Jurek and the Departnent of Personnel had identical interests at

trial against Hubbs and Enerson and again on appeal. Therefore, this
Court shall refer to the plaintiffs at trial and now appellants
collectively as “Jurek.” Likew se, because Hubbs and Enmerson El ectric

have identical interests on appeal and shared representation, we shall
refer to themcollectively as “Hubbs.”



filed tinmely separate appeals which were later consolidated as

not ed above.

DENI AL OF DI RECTED VERDI CT ON FMSCR CLAI M

Jurek asserts that the circuit court erred in denying
her notion for directed verdict concerning the allegation that
Hubbs violated the FMSCR These regulations govern the
operation of comercial notor vehicles in the United States. To
the extent that they establish a standard of care higher than
the law, ordinances, or regulations of a particular state
jurisdiction, a conmmercial driver must conply with the FMSCR ©
Jurek asserts that Hubbs violated the follow ng provision:

Extreme caution in the operation of a

commercial notor vehicle shall be exercised

when hazardous conditions, such as those

caused by snow, ice, sleet, fog, mst, rain,

dust, or snoke, adversely affect visibility

or traction. Speed shall be reduced when

such conditions exist. If conditions becone

sufficiently dangerous, the operation of the

commercial vehicle shall be discontinued and

shall not be resuned until the comercia

mot or vehicle can be safely operated.’

To consider Jurek’s allegation, it 1is necessary to provide
further details concerning the accident. When there was no
precipitation and the road was dry and clear, Hubbs drove

64 mles per hour (nph); when he encountered snow, he would sl ow

6 49 Code of Federal Regulations (C.F.R) § 392.2.

! 49 C.F.R § 392.14.



to 50 nph, even though the snow was not yet sticking to the
r oadway. He did not try to contact anyone by CB or other neans
to learn the condition of the interstate and the weather to his
north. In fact, he had his CB turned off. Just before the
accident, he saw snow falling for the first tinme since Horse
Cave and slowed from 64 nph to 50 nph. Ski ddi ng vehicles and
brake l|ights about one-quarter mle ahead of Hubbs alerted him
to icy conditions. Hubbs began stab braking to bring his truck
to a stop.® He noved to the left |ane because he did not think
he would be able to stop in tine to avoid hitting the vehicles
stopped in the right lane, and he could not get off on the right
shoul der without hitting other vehicles. Hubbs continued stab
breaki ng and succeeded in slowng his vehicle to approxi mately
30 nph. He first testified that it took him about a mnute to
slow to 30 nph but later said that it was probably closer to
20 seconds. He managed to keep his vehicle in the left Iane

despite the tendency of his trailer to want to slide right
whenever he applied the brakes.® Hubbs was al nost past the area
where he had originally noted the stopped vehicle in the right

| ane and the van that slid off on the right shoul der when the

8 Stab breaking is a technique in which a tractor-trailer driver
alternately steps on the brakes and then eases up on the brakes. It
is designed to slow or stop a tractor-trailer wthout |ocking up the
brakes on the trailer, which could result in jack-knifing the vehicle.

° The trailer’s tendency to slide to the right was due to both the
ice and to the banking of the road.



white Lum na driven by Bishop slid sideways directly in front of
his tractor-trailer. It was so close that he could only see the
car’s white roof, and he had three seconds or less to react. He
tried to turn into the nedian, but, before he could do so, he
struck the Lum na, knocking it into the nedi an. To keep from
hitting the car again, Hubbs continued on briefly in the left
| ane before pulling off in the nedian.

Jurek does not dispute that Hubbs reduced his speed
from 64 nph to 50 nph when he encountered snow immedi ately
before the accident. However, she asserts that pursuant to
49 C.F.R 8§ 392.14, once he recognized the changeable weather
and knew that he could encounter snow again, Jurek should have
driven at a reduced speed even when the imredi ate weather was
fine and the road was clear. She asserts that this obligation
to drive at a reduced speed continued wuntil he received
confirmation from a third party via CB or other nmeans that the
road and weat her ahead were clear. Jurek asserts that the fact
t hat Hubbs was unable to bring his tractor-trailer to a conplete
stop before the accident is proof that he was traveling too fast
at 64 nmph given the changeable weather. Therefore, she asserts
that she was entitled to a directed verdict on the allegation
t hat Hubbs violated 49 C.F.R 8§ 392.14.

The standard for a directed verdict was set forth in

Lewis v. Bl edsoe Surface M ning Conpany, as follows:




Upon review of the evidence supporting a
j udgnment entered upon a jury verdict, the
role of an appellate court is limted to
determi ning whether the trial court erred in
failing to grant the notion for directed

verdi ct. Al'l evidence which favors the
prevailing party nust be taken as true and
the reviewing court is not at Iliberty to

determne credibility or the weight which
should be given to the evidence, these
functions being reserved to the trier of

fact. The prevailing party is entitled to
all reasonable inferences which may be drawn
from the evidence. Upon conpl etion of such

an evidentiary review, the appellate court
nmust decide whether the verdict rendered is

pal pably or flagrantly’ agai nst t he

evidence so as ‘to indicate that it was
reached as a result of passi on or
prej udi ce.’ " 1° If the reviewing court
concludes that such is the case, it is at
liberty to reverse the judgnent on the
grounds that the trial court erred in
failing to sustain the notion for directed
verdi ct. O herwi se, the judgnment nust be

affirnmed. *

When the evidence,

i ncluding any reasonable inferences fromit,

is taken in the light nost favorable to Hubbs as the prevailing

party, it is clear

the jury's verdict

vi ol ati on of

that there was sufficient evidence to support

in Hubbs’s favor on the issue of the alleged

the FMCSR. 49 CF.R 8 392.14 requires a driver to

reduce his speed when hazardous driving conditions, such as snow

Notwi t hstanding Jurek’s interpretation, it does

rmative duty to drive at a reduced speed

or ice, exist.

not state an affi
10 NCAA v. Hornung,
original).

11

Ky., 754 S.W2d 855, 860 (1988) (citation as in

Ky., 798 S.W2d 459, 461-62 (1990) (sone citations onmtted).



indefinitely when the snow or ice disperses until receiving
confirmation from a third party that the weather ahead is
simlarly clear. There was sufficient evidence for the jury to
agree with Hubbs, who stated, “just cause [sic] it snowed for a
mle don’t [sic] nean you ve got to stay slow for 500" mles.
Therefore, we affirm the circuit court’s denial of Jurek's

nmotion for a directed verdict.

ADM SSI BI LI TY OF POST- ACClI DENT SPEEDI NG TI CKET

Jurek also asserts that the circuit court erred in
barring inquiry into a speeding ticket which Hubbs received
approxi mately one nonth after the accident for driving 73 nph in
the sanme tractor-trailer. Jurek sought to use this evidence to
i npeach Hubbs regarding a statenent namde during his discovery
deposition that he knew that he was going 64 nph prior to the
acci dent because that was as fast as his truck would go due to
its governor. In response to Hubbs’'s notion in limne to
prevent this line of inquiry, the circuit court ruled that
evidence of the speeding ticket would not be relevant or
adm ssi ble unless Hubbs testified at trial about the governor
At trial, when called as a witness by Jurek, Hubbs testified
that he knew his speed was 64 nph before the accident by his
speedonet er. When asked if the speedoneter was the only way

that he knew his speed, Hubbs responded that that was the only

10



way he could be sure. When Hubbs later testified on his own
behal f, he again stated that he knew he was going 64 nph by his
speedoneter. \When asked if he had stated in his deposition that
“that’s all ny truck will run,” referring to 64 nph, Hubbs
agreed that the statenent sounded accurate. In a bench
conference, Jurek then noved to introduce the speeding ticket
but was overrul ed. Jurek properly preserved the issue through
avowal testinony. On avowal, Hubbs agreed that he said in his
deposition that his truck would not go faster than 64 nph. He
also admtted that he received a speeding ticket for going
73 nph in a 55 nph zone, approximately one nonth after the
accident while driving the sane truck. Hubbs stated that he
di sputed the ticket, however. He conceded that he was going
faster than the 55 nph speed limt but disputed that he was
driving 73 nph.

The <circuit court based its decision on [lack of
rel evance. Relevant evidence is defined as “evidence havi ng any
tendency to nmake the existence of any fact that is of
consequence to the determ nation of that action nore probable or
|l ess probable than it would be wthout the evidence.”?'?

Rel evance is a determination resting largely wthin the

12 Kent ucky Rul es of Evidence (KRE) 401.

11



discretion of the trial court.?® This Court will not disturb a
| ower court’s discretionary ruling on appeal, absent an abuse of
di scretion. G ven Hubbs's uncontroverted testinony that he
had already slowed from 64 nph to 50 nph and again to 30 nph
when Bishop’s Lumina slid directly in front of his truck, the
i ssue of exactly how he knew his earlier speed of 64 nph seens
col |l ateral. This is especially true since Jurek’s counse
seened to have adopted Hubbs’s assessnent that he was going
64 nph as fact at trial. Jurek’s counsel told the jury in
openi ng statenments that the evidence would show that Hubbs was
traveling 64 nph prior to the accident. And again, in his
closing argunents, he stated that shortly before the accident
Hubbs was driving “64 nph, as fast as [his] truck could go.”?®®
Under these circunstances, we cannot say that it was an abuse of
di scretion for the circuit court to have excluded any questions
concerning the post-accident speeding ticket. Even if it were
an error, we note that it would be harmess error under the
standard noted below. Therefore, we affirmthe circuit court’s

ruling on this issue.

13 Gens Falls Ins. Co. v. QOgden, Ky., 310 S.W2d 547, 549 (1958).

14

See Tunmey v. Richardson, Ky., 437 S.W2d 201, 205 (1969).

15 Punct uati on added.

12



ADM SSI BI LI TY OF ACCI DENT- FREE DRI VI NG HI STORY

Jurek also asserts that the circuit court erred by
permtting Hubbs to testify about his unblem shed truck-driving
record. Hubbs testified on direct that he had driven
approxi mately 900,000 mles for Enmerson Electric and had never
had an accident. Hubbs’ s counsel referred to this testinony
twice during closing. He called 900,000 accident-free mles
“pretty good evidence” that Hubbs knew his job and knew what he
was doi ng. Then later, just a mnute or so before going over
instructions on how to fill out the verdict forns, he declared
that “M. Hubbs is a responsible driver, an accident-free driver
for 900,000 nmiles. That's pretty close to a mllion ....”% He
went on to urge that this record was one reason why it would be
wong to hold Hubbs liable for Jurek’s injuries.

KRE 404(a) sets forth a general prohibition against
the use of character evidence to show propensity, stating in
relevant part: “Evidence of a person’s character or a trait of
character is not adm ssible for the purpose of proving action in
conformty therewith on a particular occasion ....” KRE 404(a)
is subject to several exceptions; however, none applies to the
present civil litigation.

There is no explicit nention of character
evi dence for civil cases in KRE 404,

16 Punct uati on added.

13



al though the text of the provision plainly

requires exclusion of such evidence. The
provi sion begins with a general rule against
t he use of character evi dence for

substantive purposes, adopts two exceptions

for crimnal cases, and says nothing about

exceptions for civil cases.?'’
Regarding the admssibility of character evidence in civil
litigation for the purpose of showng action in conformty
therewith on a particular occasion, the drafters of KRE 404
unequi vocally stated, Rule 404 “elimnates the possibility of
using such evidence in civil litigation, except to reflect on
the credibility of the w tnesses.”?!®

Hubbs's testinony about his accident-free driving
record is evidence of his careful ness. Evi dence of a character
for carefulness or carelessness for the purpose of show ng
actions in conformity with that character is inadnissible.'® The
only purpose for which this evidence was offered was to prove

t hat Hubbs acted in conformty wth his character for

careful ness on March 11, 1998, as shown when his attorney cited

1 Robert G Lawson, The Kentucky Evidence Handbook § 2.15[5]
(4" ed. 2003).

18 Evi dence Rules Study Conmittee, Kentucky Rul es of Evidence—Fi nal

Draft 24 (Nov. 1989).
19 See also Lawson, § 2.15[5], noting that despite the fact that
there are no Kentucky cases predating the adoption of KRE regarding
the adm ssibility of careful ness or carel essness, “such evidence was
covered by the general rule of exclusion and was wdely if not
uni versally regarded as i nadmi ssible.”

14



it as pretty good evidence of Hubbs's conpetence at his job and
a reason why it would be wong to hold him liable for the
acci dent. As character evidence intended to show action in
conformty on a particular occasion, the testinony about Hubbs’'s
driving record should not have been admtted at trial, pursuant
to KRE 404.

Having concluded that the circuit court conmmtted
error, we mnust determne whether this error was harnless. The
standard for harmless error is as follows:

C.R [sic] 61.01 provides that the court at

every stage of the proceeding nust disregard

any error which does not af f ect t he

substantial rights of the parties. Wi | e

this rule is primarily for the guidance of

trial courts, this court, since the adoption

of the new rules and before, C has

accepted it as a rule for guidance and wl |

not reverse or nodify a judgnent except for

error which prejudices the substantia

rights of the conplaining party.?°
In determning whether reversal is warranted, this Court nust
judge each case on its unique facts.?® An isolated instance of

i nproper argunent, for exanple, is seldom deenmed prejudicial.??

But, “when it is repeated and reiterated in colorful variety by

20

Davi dson v. Moore, Ky., 340 S.W2d 227, 229 (1960).

21 Stanley v. Ellegood, Ky., 382 S.W2d 572, 575 (1964).

22 Id. See also Mirphy v. Cordle, 303 Ky. 229, 197 S.W2d 242, 244
(1946) .

15



an acconplished orator its deadly effect cannot be ignored.”?
Such is the case here.

The inproperly admtted evidence went toward Hubbs’s
car ef ul ness, a central issue in the negligence claim
Nevert hel ess, Hubbs's testinony about his driving record alone
m ght have been considered harm ess error. However, Hubbs’s
attorney twice stressed this inproperly admtted evidence in
closing argunent, even calling it a reason why the jury should
not hold Hubbs |iable. Notably, this was alnobst the last thing
counsel said during his closing argunent before turning to the
m nutiae of how to fill out the verdict forns. The timng of
this statenent increased its possible prejudicial effect. G ven
these facts, we cannot describe the admssion of Hubbs's
testinmony about his accident-free driving record and his
counsel’s subsequent references to it as harmless error

Therefore, we reverse the circuit court’s ruling on this matter.

ADM SSI BI LI TY OF OTHER MOTOR VEHI CLE ACClI DENTS

Jurek also asserts that the circuit court erred in
admtting testinony concerning other notor vehicle accidents
that occurred at approximately the sanme tinme and place. Jur ek
filed a motion in limne to exclude this evidence. The circuit

court ruled that evidence of other accidents at approximtely

23

Stanl ey, 382 S.W2d at 575.

16



the sane tine and location was adnmissible to show the icy
condition of the road.?* Hubbs’s counsel first set the stage
for this testinony, stating in his opening statenent that there
were a dozen or nore vehicles involved in accidents at
approximately the sane tine and place as the accident at issue.
Every fact witness?® was asked about other accidents which
occurred in the mnutes after the accident at issue on the sane
stretch of northbound I-65. Jurek’s counsel pronptly objected
to the first few references to other accidents but was overrul ed
on each occasion. Each of these w tnesses recalled seeing at
| east one or nore vehicles involved in an accident, including
vehicles which slid or veered off the road wthout colliding
wi th another vehicle. Two witnesses recalled that one of the
accidents even involved an anbul ance. Captain Hardin of the
Kentucky State Police, who handl ed the accident involving Hubbs
and Jurek, initially stated that he could not really speak about
the other accidents since other agencies handled them
indirectly acknow edgi ng these accidents’ existence. Hardin did
estimate, however, that there were probably nore than ten

vehicles involved in one type of accident or another at this

24 The «circuit court did, however, restrict such evidence to
acci dents which occurred in the northbound | anes of I-65.

2 The wi tnesses asked about other accidents were Bishop, Burdine,
G ubbs, Hubbs, and Captain Hardin, infra. Jurek has little nenory of
the relevant tinme period due to her injuries.

17



scene. In closing argunments, Hubbs's counsel repeated Hardin's
estimate of the nunber of other accidents on the sane stretch of
interstate around the sane tine of the collision involving Jurek
and Hubbs.

Both Jurek and Hubbs agree that the controlling case
regarding the propriety of introducing other accidents which
occurred proximately in time and place to an accident at issue

is Harris v. Thonpson.?® The circuit court also based its ruling

permtting the introduction of the other accidents into evidence
on Harris. W agree that Harris is the controlling case.
However, under the |law as established in that case, we hold that
the testinony concerning other accidents was inadmni ssible. The
Harris case concerned an autonobile which slid out of control on
an isolated patch of ice on an otherwise dry road, striking two
pedestrians.?’ The driver of the vehicle introduced evidence of
three other autonobile accidents that occurred in the sane
location within tw hours of the accident at issue.?® The
appel l ants objected on the grounds that the other accidents were
not shown to have occurred under simlar conditions, such as

speed, as the accident at issue.?° Kentucky’s highest court

2 Ky., 497 S.W2d 422 (1973).

27 Id. at 424.
28 Id. at 428-29.
29 Id. at 429.

18



descri bed the general rule on the adm ssibility of such evidence
as follows:

Evi dence of the occurrence or nonoccurrence

of ot her acci dents or injuries under

substantial ly simlar ci rcunst ances i's

adm ssible when relevant to certain limted

i ssues, such as the existence or causative

role of a dangerous condition, or a party’'s

notice of such a condition.3
Based on the facts of the Harris case, Kentucky’'s highest court
ruled that the evidence of other accidents was inadm ssible
“because there was no real issue as to whether the patch of ice
on an otherw se dry highway constituted a dangerous condition or
whet her that condition was a causative factor in the accident.”?3
The Harris court also stated that there was no contention that
the accidents were relevant to the issue of notice. The court
concluded that the only purpose of the evidence nust have been
to show whether the driver of the vehicle that struck the
pedestrians was negligent by conparison to other drivers under
simlar circunstances. 32 The court explained the error in
admtting evidence for this purpose:

[I]n a negligence case the conparison to be

made is between the party alleged to have

been negligent and that inmaginary ideal, the
ordinarily  prudent person acting under

simlar circunstances. Wthout any way to
30 I d.
31 I d.
32 | d.

19



prove or to judge whether another person who

did or did not have an accident at the sane

pl ace and under the sanme circunstances was

himsel f an ordinarily prudent person, or was

above or below average in that respect, we

are forced to the conclusion that such

evi dence cannot be conpetent on the narrow

i ssue of negligence. %
Notwi thstanding this holding, the Harris <court ultinmately
determ ned that the evidence of other accidents was adm ssible
as a curative neasure because the trial court had admtted
testinmony, over objection, of other w tnesses who drove across
the sane stretch of road close to the tine of the accident at
i ssue.®** Each of these witnesses testified that he or she had
seen the ice soon enough to sl ow down and had crossed it w thout
incident.® The court deened that the admi ssion of testinony to
the effect that several people safely traversed this section of
road opened the door to rebuttal evidence concerning testinony
by those drivers who were not so fortunate.3®

In the instant case, there was no evidence presented
to show whether the other accidents which occurred at generally

the sane tinme and place as the collision involving Hubbs and

Jurek occurred under simlar conditions, such as speed, nor

33 | d.

34 Id. at 429-30.
35 | d.

36 ld. at 430.
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whether the other drivers were conducting thenselves as
reasonably prudent persons. No one testified wth any
specificity about these accidents, and no one involved in them
testified or was even identified. Neverthel ess, the circuit
court admitted evidence of the other accidents in order to show
the icy conditions of the road. As in the Harris case, there
was no real issue that there was an isolated section of ice on
an otherwise dry road, that this ice posed a hazardous
condition,® and that it was a factor in the accidents.®*® Hubbs
attenpts to distinguish this case by pointing out that during
the trial, Jurek raised the issue of numerous other possible
factors in the accident, such as excessive speed, tiredness, or
hunger on his part. Just because Jurek attenpted to show that
Hubbs was negligent, does not nean that the presence and role of
the ice was in dispute. No one disputed the presence of the ice
or the danger it posed to drivers. There is no claimthat the
other accidents were relevant to the issue of notice. Al so,
unlike in the Harris case, there was no need to introduce the

evi dence of other accidents as rebuttal. No one testified about

37 Debbi e Bishop testified that when she exited the Lunmina after the
accident, the ice was so slick that she had to hold onto the car to
keep fromfalling. Simlarly, Captain Hardin testified that the road
was so slick and icy that he actually fell when exiting his vehicle.
Not abl y, Jurek’s counsel concedes that Bishop’s and Hardin’s testinony
on this matter was properly admtted into evidence.

38 See 1d. at 429.
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safely traversing the icy interstate between mle markers 67 and
68. The only purpose for this evidence was to show that Hubbs
was not negligent by conparison to other people who also had
accidents on the sane stretch of interstate. However, the
standard for conparison in a negligence case is to an ordinarily
prudent person in simlar circumstances.® This evidence, which
only serves to conpare Hubbs’'s negligence to that of strangers
of unknown prudence in unknown circunstances, is not conpetent
on the narrow i ssue of negligence.

The question then arises whether this error is
harm ess under the previously-cited standard. The existence of
other accidents was a theme carried throughout the trial by
Hubbs’ s counsel from opening to closing. Every fact w tness who
was conpetent to testify about the issue testified to seeing at
| east one or nore other vehicles collide or |eave the roadway,
with Captain Hardin estimating that nore than ten vehicles were
involved in accidents at that scene. This is not a case in
which there was only one brief nention of the inproper
testinmony; it was a pervasive thene throughout the trial. Under
t hese circunstances, we cannot say that this error was harm ess.

Therefore, we nust reverse the trial <court’s finding wth
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respect to the adm ssion of evidence of other accidents at

approxi mately the sane tine and pl ace.

CONCLUSI ON

W reverse wth respect to the <circuit court’s
evidentiary rulings permtting Hubbs to introduce testinony that
he had driven 900,00 mles as a truck driver w thout an acci dent
and to introduce evidence of other accidents which occurred
shortly before or after the accident at issue in the sane
section of 1-65 North. W remand this case to the Hart Circuit

Court for another trial consistent with this opinion.

ALL CONCUR.
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