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BARBER, JUDCE: W are asked to deci de whet her the Workers’
Conpensation Board erred, as a matter of law, in affirmng the
ALJ’ s application of the “operating prem ses” exception to the
“going and comng” rule. Finding no error, we affirm The
essential facts are not in dispute. W reviewthe matter as a
question of law.! The Appellee, Billie Stroud, was an enpl oyee

of the Appellant, Warrior Coal, L.L.C. On March 29, 2001,

! Brown By and Through Brown v. Young Wormen's Christian Ass'n,
Ky. App., 729 S.w2d 190 (1987).



St roud,

vehi cl e.

an electrician, was driving to work in his personal

The ALJ found:

He turned fromthe public highway onto a private
haul road which was on property | eased by the

def endant - enpl oyer and mai nt ai ned by the

def endant-enpl oyer. He was to report to work at
11:00 p.m In order to access the grounds |eased
by the defendant-enpl oyer he |eft the public road
and drove past a gate through a roadway where
there is a sign stating “Warrior Coal, LLC
Cardinal Mne. Along the haul road is another
sign which states “Private Road — Do Not Enter.”
M. Stroud fell asleep while driving along the
haul road and failed to negotiate a curve
resulting in his pickup truck striking severa
trees and crashing in a ravine. He said the point
of the accident was about 200 yards fromthe m ne.

Brian Kelly, an engineer with Warri or Coa

Conpany, . . . said that Warrior . . . has a
permt for 2,432 surface acres in Hopkins County
on which the Cardinal Mne is |ocated. According
to the permt Warrior . . . has the surface rights
to the entirety of the property.

M. Kelly testified that the haul road on which

M. Stroud had his accident is a gravel road which
| eads fromthe public road to the bath house. He
said the road is 8 to 10 feet in wdth, is nade of

gravel, and is maintained by Warrior. . . . He
testified that the length of the haul road is
approximately 1.5 mles . . . and that the

acci dent occurred over one-half mle fromthe
parking | ot where the bath house, warehouse and
shop are located. He testified that the haul road

is not actually used for hauling coal, but is
sinply an access road to the parking area.

The ALJ expl ai ned that:
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On the questions of the “going and com ng rule”

and whether the plaintiff was on the “operating

prem ses” the Adm nistrative Law Judge nekes the

foll owi ng observations: The coal conpany made it

cl ear by fences and signs that once a vehicle

| eaves the public highway it is on private/coa

conpany property. This is . . . a gravel road

built and mai ntained by the enployer. . . . These

i ssues are fact specific, and under the facts in

guestion, the evidence supports the concl usion

that M. Stroud’s accident was work-rel ated.

Warrior appealed to the Board asserting, inter alia,
that the ALJ erred, as a matter or law, in finding Stroud s
cl ai m conpensable. Warrior maintained that Stroud failed to
establish he was on the operating premses at the tinme of the
accident; noreover, that Stroud s falling asleep caused the
acci dent and took him outside the course of his enpl oynent.

On March 26, 2003, the Board rendered a unani nous
Qpinion affirmng the ALJ's decision, insofar as it pertains to
application of the “operating prem ses” exception to the “going
and coming rule.” The Board s opinion provides a detail ed
sunmary of Kentucky |aw on the subject. Anobng the cases cited
by the Board is Pierson v. Lexington Public Library.? Pierson
expanded operating prem ses to a parking structure neither owned

nor mai ntained by the enployer. There, the enployee was injured

when the el evator she was exiting dropped. At the tine, the

2 Ky., 987 S.W2d 316 (1999).



enpl oyee was on her way back to work after lunch. The Suprene
Court held that:

[T]he evidence . . . indicates that the Library
[the enpl oyer] | eased approxi mately 144 spaces in
t he [parking] structure, certainly making it a
maj or custonmer with sone degree of influence over
the owner. Furthernore, the Library influenced
claimant' s deci sion over where to park by
providing her with free parking in that particul ar
garage as part of its enployee benefit package.

If claimant had chosen to park el sewhere in

downt own Lexi ngton, she woul d have been required
to pay the cost of parking herself. Under those
ci rcunstances, we are persuaded that there were
sufficient indicia of enployer control to support
the ALJ's conclusion that the Library should be
responsi ble for the effects of an injury to an
enpl oyee whi ch occurred in the garage.?

Here, the Board determ ned that “but for Stroud’ s
enpl oynment with Warrior, he would not have been on the roadway,
and could not legally have been there.” Further, that Warrior
clearly exercised nore control over the roadway on which Stroud
was traveling than did the enployers in nmany other cases in
which liability was inposed, including Pierson. W agree.

The Board al so rejected Warrior’s argunent that
Stroud’s falling asl eep changed the result, citing Ratliff wv.
Epling.* There, the Court held that:

Qur final question is whether the Board was

justified in finding that the activity of the

enpl oyee at the tine of his death was such a

"deviation' fromthe course of his enploynent that
he was beyond the pale of coverage. It may be

3 1d., at 318.
4 Ky. 401 S.W2d 43 (1966).



stated generally that the deviation should be
substantial, or to put it another way, ‘mnor

interludes are immaterial’. Larson's Wrknen's
Conpensation Law, Vol. 1, section 19.63 (page
294. 99).

The authority just cited lists the foll ow ng

i nsubstantial deviations which do not absolve the
enpl oyer of liability: 'running across the street
in the course of a delivery trip to buy alittle
food; getting cigarettes during a trip to or from
work in the enployer's conveyance; stopping at
one's hone to get a raincoat and | eave sone neat;
crossing the road during a delivery trip to have a
gl ass of beer at 2:00 in the afternoon; picking up
two young | adi es and taking them hone while
driving a car to test its brakes; buying a toy
during spare tinme to take honme to a child; and
even picking cherries froma custoner's cherry
tree.'> (Enphasis added)

In the case sub judice, the deviation was Stroud’s
dozing off. Considering that the accident happened | ate at night
— Stroud was on his way to report for third shift at 11:00 p.m -
we cannot say that the deviation was so substantial as to absol ve
Warrior fromliability. Accordingly, we concur with the sound

reasoni ng of the Board, and affirm
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