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BEFORE: BAKER, COMVBS, AND SCHRODER, JUDGES.
SCHRODER, Judge: Consol Energy Inc. appeals from an

opi nion of the Wirkers’ Conpensation Board (“Board”). The
Board affirmed the opinion, award and order of the

Adm ni strative Law Judge (“ALJ”), holding that Consol’s
former enployee, Danny M Hall, provided tinely notice to
Consol of his coal mners’ pneunoconiosis (black |ung) and
hearing loss clainms and that the hearing |oss claimwas
tinely filed. Consol argues that the award of inconme and

medi cal benefits should be overturned because the ALJ



applied the wong statutory sections in determ ning whether
notice and filing were tinely. Because we agree with the
Board that, notwithstanding a mnor error in citation, the
ALJ’ s anal ysis was adequate to justify the award of total
disability benefits for the pneunoconiosis claim we affirm
that part of the opinion. However, because we adjudge that
as a matter of law a factual determ nation nust be nade
regarding the tineliness of notice as to the hearing | oss
claim we remand that issue for further consideration by
the ALJ.

Danny M Hall’s primary enpl oynent since 1976 has
been as an underground coal mne worker. He began working
for Consol in that capacity on March 24, 1996. He
testified that he had operated a mner for sixteen years,
and that the chain on this equi pnent was noi sy and | ocat ed
close to his ear.

In 1992, Hall consulted a specialist in
ot ol aryngol ogy, Dr. Daniel Mngiardo, regarding pain in his
ears. Dr. Mngiardo took an audi ogram advised Hall to
protect his ears fromloud noi ses and di agnosed a | eft
ti mpani ¢ nmenbrane perforation, possible noise-induced
hearing loss, and rhinitis nmedi canents. On a subsequent
visit about a nonth later, the doctor upgraded his diagnosis

to confirm noi se-i nduced hearing | oss.



Then, in March 1995, Hall consulted Dr. Vidya B
Yal amanchi, a cardi ol ogi st, about sonme chest pain he was
experiencing. Dr. Yal amanchi recorded the words “bl ack
lung” on Hall’'s chart under a section entitled “Review of
Systens.” Dr. Yalamanchi signed an affidavit stating that
this notation on the chart did not indicate that he had
di agnosed Hall w th pneunoconiosis; rather, he had listed it
as a condition that m ght be causing Hall’s shortness of
breath. Dr. Yal amanchi al so ordered a lung x-ray which was
performed on April 21, 1995. It was negative for
pneunoconi osi S.

Bef ore begi nning work at Consol, Hall was required
by the conpany to undergo a nedi cal exam nation. This
exam nation included a lung x-ray, the results of which were
normal . Hall was al so given a hearing test which indicated
that he had sone hearing | oss.

At the direction of Consol, Hall and his co-
wor kers had lung x-rays perforned at their job site in
August 2000. In a letter dated August 25, 2000, Hall was
informed that his x-ray showed that he had contracted coa
wor kers’ pneunoconiosis. Hall’s attorney filed witten
noti ce of the pneunoconiosis claimon Cctober 25, 2000. On
the advice of a lung specialist, Dr. Thomas Jarboe, Hal
resigned from Consol in Septenber 2001. On Cctober 1, 2001,
Hall’ s attorney filed witten notice of the work-rel ated

hearing claim



On Decenber 18 and 19, 2001, Hall filed a series
of applications for workers’ conpensation benefits. On
Cctober 11, 2002, followi ng a Benefit Review Conference,

Adm ni strative Law Judge R Scott Borders awarded him
permanent total disability benefits for pneunoconiosis and
medi cal benefits for work-rel ated hearing | oss.

Consol appeal ed the decision, arguing that the ALJ
had erred in determining (1) that Hall gave tinely notice of
hi s pneunoconi osis and hearing clainms, and (2) that the
hearing loss claimwas tinely filed. The Wrkers’
Conpensati on Board upheld the ALJ' s decision and this
petition for review foll owed.

In determ ni ng whether Hall gave tinely notice of
hi s pneunoconiosis claim the ALJ cited KRS 342.316(4)(a),
which sets a three-year limtations period for filing an
occupational disease claimafter |ast exposure to the
occupational hazard or discovery of the disease.' The
proper section for determ ning notice, however, is KRS

1]

342.316(2), which requires that an enpl oyee give notice “as

' KRS 342.316(4)(a) states in part:

The right to conpensation under this chapter resulting from
an occupational disease shall be forever barred unless a
claimis filed wwth the comm ssioner within three (3) years
after the last injurious exposure to the occupational hazard
or after the enployee first experiences a distinct
mani f estation of an occupational disease in the form of
synptonms reasonably sufficient to apprise himthat he has
contracted the disease, whichever shall |ast occur;
(enphasi s added.)



soon as practicable” after discovery or diagnosis of the
di sease.’

Consol contends that under KRS 342.316(2), Hal
shoul d have given notice shortly after his visit to Dr.
Yal amanchi in March 1995. Consol has interpreted the
medi cal evidence to indicate that at the tinme of his visit
to Dr. Yal amanchi and the notation of “black |ung” on Hall’s
chart, Hall had either been diagnosed with black |ung or he
had at that tinme a reasonabl e apprehension that he suffered
fromthe disease. Hall did not give notice until October
2000, however, which was nore than five years after the
consultation with Dr. Yalamanchi. Under the terns of KRS
342.316(2), Consol argues this is not reasonably practicable
noti ce.

We disagree with Consol’s analysis. Although the
ALJ did not cite the proper section of the statute, he
clearly applied the correct standard under KRS 342.316(2) in
analyzing the notice issue. The ALJ found as foll ows:

[I]t is clear [Hall] did not know he had

contracted coal worker’s pneunopconi osis
until he had an x-ray done on August 25,

? KRS 342.316(2) states in part:

The procedure with respect to the giving of notice and
determ nation of clains in occupational disease cases and

t he conpensati on and nedi cal benefits payable for disability
or death due to the di sease shall be the sane as in cases of
accidental injury or death under the general provisions of
this chapter, except that notice of claimshall be given to
t he enpl oyer as soon as practicable after the enpl oyee first
experiences a distinct mani festati on of an occupati onal

di sease in the formof synptons reasonably sufficient to
apprise himthat he has contracted the disease, or a

di agnosis of the disease is first conmunicated to him

whi chever shall first occur. (enphasis added.)
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2000 at the request of the enployer.
Upon receiving notice fromthe results
of that x-ray that he had contracted
coal worker’s pneunoconiosis [Hall]
testified he retained an attorney who
filed witten notice with the Enpl oyer
on Cctober 25, 2000. The Adm nistrative
Law Judge is of the opinion that giving
t he enpl oyer notice two nonths after

di scovering he had contracted coa

wor ker’ s pneunoconiosis is clearly
reasonabl e notice. (enphasis added.)

We are in accordance with the opinion of the Board, which
stated that:

It is clear Dr. Yalamanchi did not

di agnose bl ack lung nor did he have at

hi s di sposal any prior diagnhosis of that
condi tion by any physician.

Furt hernore, according to Hall, he
passed Consol’s pre-enploynent physical,
whi ch included a chest x-ray. In fact,

based on the evidence of record, the ALJ
was free to infer that Hall did not
becone aware of his condition until
after he was furnished an x-ray taken at
the direction of Consol in |ate August
2000. The first definitive diagnosis of
pneunoconi osi s was not until Hall saw
Dr. Jarboe. There is nothing contained
in Dr. Yalamanchi’s reports or testinony
that conpels a finding of a distinct

mani festati on of the disease in 1995.

Al t hough referring to KRS 342.316(4)(a),
it is clear fromhis sumary of the

evi dence, the ALJ engaged in an
appropriate analysis of the issue of
notice required by KRS 342.316(2).

This Court will only correct a Board deci si on when
we “perceive[] the Board has . . . conmtted an error in
assessing the evidence so flagrant as to cause gross

injustice.” See Western Baptist Hospital v. Kelly, Ky., 827

S.W2d 685, 687-88 (1992). A mnor error in citation wl|l

certainly not be used as a neans of justifying the



substitution of Consol’s interpretation of the facts for the
ALJ’ s findings of fact.

Consol next chall enges the award of nedica
benefits for Hall’s work-related hearing |loss claimon the
grounds that neither the notice nor the filing of the claim
was timely.® The resolution of this issue is conplicated by
the fact that Hall’'s hearing | oss has been characterized by
the ALJ and by Consol as an occupational disease for
pur poses of determning the tineliness of notice and as
cunul ative trauma for purposes of determning tineliness of
filing.

In regard to the issue of notice, the ALJ
determined that it was “clearly reasonable” for Hall to give
notice (his attorney’'s letter of October 1, 2001) one nonth
after his |ast exposure to the noise (his resignation from
Consol on Septenber 23, 2001). Although he did not cite a
specific statutory section in making this determ nation, the
ALJ clearly relied on KRS 324.316(4)(a), which is used to
determ ne whether clains in occupational disease cases are
tinmely filed. Consol contends that the ALJ shoul d have
applied KRS 342.316(2). Under the terns of that section of
the statute, Consol clainms that Hall should have given
notice as soon as was practicable after his consultation

with Dr. Mngiardo in 1992, which is when Consol maintains

° Hal | was awarded only nedical benefits for this
claimas his 5% permanent functional inpairnment assessnent
by Dr. Wndm Il did not reach the threshold [ evel of 8% set
by KRS 342. 7305 for the award of incone benefits.
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Hal | di scovered or was diagnosed with work-rel ated hearing
| oss.

The ALJ al so found that on the basis of Hall’s
testinmony, the hearing loss did not manifest itself until
2001 and therefore Hall’s application for benefits was
timely filed. For this analysis, the ALJ's opinion relied

on Alcan Foil Products v. Huff, Ky., 2 S W3d 96 (1999), a

cunmul ative trauma case. In Alcan, the Kentucky Suprene
Court el aborated on the application of KRS 342.185, the
[imtations statute governing work-rel ated accidents, to
cumul ative trauma cases, holding that the two-year
[imtations period for filing begins to run when the injury
mani fests itself (generally when the enpl oyee di scovers that
a work-related injury has been sustained). See id. at 101.

Consol al so departed fromthe occupati onal disease
analysis it had applied in discussing notice and cited Al can
to support its argunent that Hall had filed his claimbeyond
the two-year statutory |limt, on the grounds that the
condition manifested itself in 1992 when Hall consulted Dr.
Mongi ar do. *

The Board in its review was troubled by the

i nconsistency in the treatnent of filing and notice, and

“ This inconsistency on Consol’s part (in characterizing the
hearing | oss claimas an occupational disease for purposes
of notice and subsequently as cunul ative trauna for
purposes of filing) is perhaps explained by the fact that,
under the nore liberal provisions of the occupationa

di sease statute, filing is permtted up to three years
after the last injurious exposure to the occupati onal
hazard. See KRS 342.316(4)(a).
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also found that the ALJ's determ nation that the hearing
| oss did not manifest itself until 2001 was not sufficiently
supported. As the Board stated in its opinion,

[t]he dispositive question is what Hal
knew and when he knew it. The ALJ
apparently accepted Hall’s testinony
that he did not recall Dr. Mongiardo

di agnosing a work-related condition and
fromthat it m ght reasonably be assuned
t hat counsel advised Hall of his work-
rel ated condition once he received Dr.
Mongi ardo’ s report. This, however, was
not stated by the ALJ.

Nonet hel ess, the Board approved the award of nedi cal

benefits based on the holding in Special Fund v. dark, Ky.,

998 S. W 2d 487 (1999), which states that even though a

cunul ative trauma claimis filed outside the Iimtations
period, a claimant is nonetheless entitled to recover
benefits for the anount of inpairnment attributable to the
two years (the statutory limtations period under KRS
342.185) before the claimwas filed. The Board acknow edged
that the evidence in Hall’s case did not establish precisely

what portion of the inpairnent was attributable to the |ast

two years of exposure, but noted that under Caldwell Tanks
v. Roark, Ky., 104 S.W3d 753 (2003), Hall was entitled to
nmedi cal benefits if any portion of the hearing |oss could be
assigned to the two years prior to filing. The Board held
that on the basis of Hall’'s own testinony and Dr. Wndm | 1l's
attribution of the hearing loss to Hall’s entire history of
exposure to work-rel ated noise, Hall had indeed suffered

some portion of the hearing loss during the final two years



of his enploynent. The Board therefore upheld the award of
medi cal benefits.

Al t hough the holdings in dark and Cal dwell Tanks

permt a limted recovery notw thstanding untinely filing,
t he requirement of notice nust also be net.

Under both the cunul ative trauma and occupati ona
di sease statutes, notice of a potential claimnust be given
to the enployer as soon as practicable. “[One of the
pur poses of the notice requirenent is to give the enpl oyer
an opportunity to take neasures to mnimze the worker’s
i npai rment and, hence, its liability.” dark, 998 S. W2d at
490.

We therefore remand the hearing loss claimto the
ALJ for further clarification regarding whether this is an
occupati onal disease or cunulative trauma claim This
determnation is a question of fact for the ALJ. OK.

Precision Tool & Die Co. v. Wlls, Ky., 678 S.W2d 397, 400

(1984). Furthernore, the ALJ nust nmake a nore explicit
finding as to the tineliness of notice pursuant to the
applicabl e statute.

BAKER, JUDGE, CONCURS

COVBS, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON

COMBS, JUDCE, DI SSENTING | would affirmin full.
Consol was aware of hearing |oss suffered by Hall at the
time of his enploynent by virtue of the hearing test which
it ordered. It was fully enabled to nmitigate damages for

exacerbation of the hearing problem | believe that the
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Board carefully considered all the confusion inherent in

this issue and properly resolved it.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE, DANNY M
HALL:

Natalie D. Brown

Lexi ngt on, Kent ucky Randy G Sl one
H ndman, Kent ucky

Ronnie M Sl one
Prestonsburg, Kentucky
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