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BEFORE: SCHRODER AND TACKETT, JUDGES; EMBERTON, SENI OR JUDGE.!
EMBERTON, SENIOR JUDGE: This is an appeal fromthe denial of
appel lant’s nmotion for ROr? 11.42 relief froma judgnment entered
pursuant to a guilty plea in 1992. Al though the trial court
appoi nted counsel and conducted an evidentiary hearing prior to

denyi ng appellant’s notion, we have concluded that this avenue

! Senior Judge Thomas D. Enmberton sitting as Special Judge by assignnent of

the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.

2 Kentucky Rules of Crimnal Procedure.



of relief is procedurally foreclosed by the tinme Iimtations of
the rule itself. W therefore affirmthe denial of relief.

Pursuant to a plea agreenent under which first-degree
persistent felony offender counts were disnmssed in two separate
indictnments, appellant pled guilty to trafficking in a
control |l ed substance, possession of a controlled substance,
receiving stolen property and possession of a handgun by a
convicted felon. In accordance with the Commobnweal th’s
sent enci ng recommendati ons, appellant was sentenced on March 23,
1992, to a total of fourteen years’ inprisonnent. On Septenber
23, 1997, appellant filed the RCr 11.42 notion which
precipitated this appeal. In that notion, appellant alleged
that the ineffective assistance of his retained counsel rendered
the 1992 guilty plea involuntary. Despite the Commonweal th's
contention that appellant’s notion was tinme barred, the tria
court appoi nted counsel and set the natter for an evidentiary
heari ng which, due to circunstances not pertinent to our
decision, was ultimtely conducted on July 18, 2002.

It was stipulated at the hearing that appellant’s
counsel during plea negotiations, Verdelski MIler, was at that
time licensed to practice law in |Indiana but not Kentucky; that
there were no transcripts of the guilty plea proceedi ng
avai | abl e because the court reporter had died and her tapes and

notes could not be found; and that the trial court conducted a



standard col l oquy prior to accepting appellant’s plea. Only
appel l ant and his co-defendant, Tracy Lynette Jackson, testified
at the hearing. The gist of their testinony was that M|l er had
failed to properly investigate their cases; had given them
i naccurate informati on and bad advi ce concerning the sentences
t hey were facing; and had deprived themof a legitimte defense
by failing to advise themof a potential conflict in
representing both of themor to obtain a waiver of dua
representation

In a thorough and wel |l -reasoned opinion, the tria
court determ ned that appellant had not been deprived effective

assi stance of counsel. Citing United States v. Hall,® the tri al

court concluded that the failure to conply with RCr 8.30 did not
rise to the level of constitutionally deficient performance
because no actual conflict of interest was denonstrated. Here,
counsel succeeded in obtaining for both appellant and his co-
def endant the benefit of a very good bargain, a fact confirned
by appellant’s own testinony. Appellant plainly stated that he
deci ded to accept the Commonweal th’s of fer because he knew he
woul d be eligible for parole in |l ess than three years. The
trial court also found nothing to support appellant’s claimthat
Mller failed to properly investigate the case. Finally, the

trial court concluded that counsel’s failure to conply with the

® 200 F.3d 966 (6" Gir. 2000).



formality of obtaining a pro hac vice order, standing al one, did
not give rise to an inference that his assistance was | ess than
effective.

Wiile we find no error in any of these findings, we
are convinced that the decision of the trial court nust be
affirmed for a nore basic reason: appellant’s failure to
denonstrate entitlenment to proceed under RCr 11.42. In his
notion, appellant states that he was aware as early as 1994 that
MIler was not |icensed to practice in Kentucky. It seens plain
to us that when he chose to retain out-of-state counsel, it was
i ncunbent upon himto inquire as to his ability to practice in a
different state. Furthernore, the record clearly discloses that
the trial court had appoi nted Kentucky counsel to represent
appellant in “all stages of proceedings in this Court on the
charges contained in the indictnment, including trial.”

Appel lant’ s testinony that he hired M| er because he coul d not
afford his original counsel does not conport with the record.

Thus, appellant’s failure to denonstrate that “the
facts upon which the claimis predicated were unknown to [ hinj
or could not have been ascertained by the exercise of due
diligence” places his notion outside the three-year limtation
contained in RCr 11.42(10). The wisdomof that limtation is
vividly displayed by this case. Because of the passage of so

much tinme fromjudgment to hearing, transcripts could not be
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obtai ned due to the death of the court reporter and tria
counsel could not be located. The trial court did not err in

denying the requested relief and its judgnent is hereby

af firmed.
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