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TAYLOR, JUDGE. Billy Eugene dodjo brings this appeal from an
April 4, 2003, order of the Warren GCircuit Court denying his
notion to vacate, set aside or correct judgnment and sentence
pursuant to Ky. R Cim P. (RCr) 11.42. dodjo asserts his
convi ction and sentence shoul d be vacated because his rights
under the United States and Kentucky constitutions were violated
when his trial attorneys provided ineffective assistance during

his trial. W affirm



On Novenber 2, 1994, a Warren County G and Jury
returned a four-count indictnent against dodjo. The indictnent
charged dodjo with (i) the nmurder of his girlfriend, Cheryl
Cherry by intentionally or wantonly causing her death after
runni ng over her with an autonobile; (ii) first-degree wanton
endanger nent and second-degree assault arising fromhis conduct

agai nst Kenneth Chilson;?

and (iii) being a persistent felony
of fender (PFO) in the first degree by virtue of two prior
convictions for first-degree wanton endangernent. The tri al
court dism ssed the wanton endanger nent and assault charges
agai nst d odjo. The nurder and PFO charges proceeded to a jury
trial.

On January 30, 1996, a jury found dodjo guilty of
first-degree mansl aughter in connection wth Cherry’s death.
A odjo’'s defense throughout the trial was that Cherry’s death
was an accident. During the penalty phase of the trial, the
jury recommended 3 odjo be sentenced to twenty years in prison.
This sentence was enhanced to life inprisonnent upon the jury
finding Godjo to be a PFO The trial court, on March 18, 1996,
entered its judgnent of conviction against d odjo and inposed
the jury’s recommended sentence. On direct appeal, the Kentucky

Suprene Court affirmed A odjo’s conviction in Appeal No. 96-SC

283- MR on Septenber 4, 1997.

! Chilson pulled up in front of Cherry's house shortly after she was run over
by Godjo’'s autonpbbile. dodjo allegedly assaulted Chilson.
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On August 31, 1998, Godjo filed an RCr 11.42 notion
to vacate, set aside or correct his judgnent and sentence. In
his notion, G odjo alleges his trial attorneys, Stephen Todd and
Phillip Kinbel, rendered ineffective assistance by their failure
to do the following: (i) conduct an independent investigation
into the underlying facts behind Cherry’'s death; (ii) exam ne
t he physical site of Cherry’'s death; (iii) find and produce
evi dence whi ch woul d have contradicted testinony fromtwo
W t nesses; (iv) interview potential w tnesses; (v) effectively
Cross-exam ne prosecution wtnesses; (vi) present a proper
defense; (vii) make necessary objections; and (viii) nove to
suppress the adm ssion of the factual content behind his prior
fel ony convictions.

In a supplenmental notion filed August 25, 2000, G odjo
asserted many of the clains raised in his original RCr 11.42
notion, but further asserted his trial attorneys were
ineffective for not retaining an accident reconstruction expert
and inproperly investigating Aodjo’'s nental health history.
Based upon all of these allegations, the trial court conducted
an evidentiary hearing on January 12, 2001.

G odjo called four witnesses, including Todd and
Ki mbel, at the evidentiary hearing. He further called an

acci dent reconstruction expert and also testified on his own



behal f. On April 4, 2003, the trial court entered an order
overruling Aodjo’s RCr 11.42 notion. This appeal follows.

The standard of review for clains raised in a notion
filed pursuant to RCr 11.42 alleging ineffective assistance of
counsel at trial islimted to issues that were not and could
not be raised on direct appeal. Furthernore, “[a]n issue raised
and rejected on direct appeal may not be relitigated in these
proceedi ngs by sinply claimng that it anounts to ineffective

assi stance of counsel.” Haight v. Commonweal th, 41 S. W 3d 436,

441 (Ky. 2001)(citations omtted).

In Hodge v. Commonweal th, 116 S.W3d 463 (Ky. 2003),

t he Kentucky Supreme Court enunci ated the standards for clains
of ineffective assistance of counsel:

The standards which neasure ineffective

assi stance of counsel have been set out in
Strickland v. Washington, 466 U S. 668, 104
S. . 2052, 80 L. Ed. 2d 674 (1984); accord
Gll v. Commonweal th, Ky., 702 S.W2d 37
(1985). In order to be ineffective, the
performance of defense counsel nust be bel ow
t he obj ective standard of reasonabl eness and
so prejudicial as to deprive a defendant of
a fair trial and a reasonable result.
Strickland, supra. It nust be denonstrated
that, absent the errors by trial counsel,
there is a reasonable probability that the
jury woul d have reached a different result.
See Norton v. Commonwealth, Ky., 63 S. W 3d
175 (2001).

In this context, it should also be noted that RCr 11.42 is

intended to provide a forumfor known grievances, not to provide



an opportunity to research for grievances. 1d., citing GIlIiam

v. Commonweal th, 652 S.W2d 856 (Ky. 1983). Quided by this

authority, we now turn our attention to the nmerits of this
appeal .

First, dodjo argues his trial counsel rendered
i neffective assistance by failing to conduct an adequate
i ndependent investigation into facts and circunstances
supporting his defense that Cherry’ s death was acci dental .
According to dodjo, his trial attorneys relied too heavily upon
di scovery material provided by the Coormonweal th instead of
enpl oying investigators to | ocate potential excul patory
Wi tnesses and anal yze the crinme scene. W di sagree.

Under the Strickland standard, a convicted defendant
is obligated to establish what a nore conprehensive
i nvestigati on woul d have produced, what information would have
been obtai ned from such investigation, what w tnesses woul d have
been di scovered, what their testinony woul d have been, and how
this informati on woul d have produced a different result at
trial. dodjo failed to present any evidence to support this
claimat the evidentiary hearing. Wen an evidentiary hearing
is held on an RCr 11.42 notion, the novant has the burden of
proof to establish each elenent of every claim Failure to do
so anounts to a waiver of any such claim Fol ey v.

Commonweal th, 17 S.W3d 878, 884 (Ky. 2000). At the hearing,

-5-



G odjo’ s trial attorneys both asserted that a nore thorough
i nvestigation was unnecessary because they possessed nore than
enough evidence to present an accidental death defense to the
jury. dodjo failed to denponstrate at the hearing how a nore
t horough investigati on woul d have ai ded his defense.
Accordingly, we believe Jodjo failed to satisfy his burden with
regard to this argunent.

Next, G odjo asserts his trial attorneys were
i neffective by not retaining an accident reconstruction expert
to testify at trial. Again, we disagree. At the tine this case
came to trial in January 1996, an expert’'s testinony on
causation in a crimnal case was precluded on the ground that it

i nvaded the province of the jury. See Renfro v. Commonwealt h,

893 S.wW2d 795 (Ky. 1995). This rule was later changed in

Stringer v. Commonweal th, 956 S.W2d 883 (Ky. 1997), after the

trial of this case. Additionally, an expert could not have
testified as to Godjo’s intent (or lack thereof) to drive his
car over Cherry. In fact, the expert who testified for d odjo
at the RCr 11.42 hearing admtted he could give no opinion on
Godjo’'s intent to injure or kill Cherry at the time of the
accident. For those reasons, we believe trial counsel was not
ineffective for failing to retain a reconstruction expert.

A odj o next contends his trial counsel provided

i neffective assistance by failing to fully investigate the
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rel ati onship between two Commonweal th wi t nesses, Brandy Sanders
and Bryan Cherry. Additionally, G odjo asserts his tria
attorneys failed to adequately inpeach the testinony of Cherry’s
nei ghbor, Billy Benson. As previously noted, in attenpting to
obtai n post-conviction relief, the novant nust present facts
with sufficient particularity to provide a basis for relief.
Foley, 17 S.W3d at 878. d odjo, however, failed to provide any
evi dence to support these clainms at the evidentiary hearing.
Thus, G odjo’'s argunents as to these issues are without nerit.

Next, G odjo asserts his trial attorneys were
ineffective in their investigation of A ojo’'s nental health
history. dodjo believes if his attorneys had properly
presented the jury evidence of his past nedical diagnosis for
post-traumatic stress disorder and al coholism the jury would
have accepted his defense. W reject this argunent.

G@odjo testified during the evidentiary hearing that
he never discussed his nedical or nental condition with his
attorneys. In their testinony, neither Todd nor Kinbel recalled
ever being inforned that d odjo had been di agnosed with post-
traumatic stress disorder. Todd and Kinbel, however, were both
aware of G odjo’'s history of alcoholism Prior to trial, Todd
and 3 odjo discussed the fact that 3 odjo had been treated for

al cohol abuse. After receiving this informati on, Todd suggested



the presentation of a tenporary insanity defense at trial.
G odjo rejected this suggestion

Kentucky law clearly prohibits trial counsel from
presenting an insanity defense wthout the consent of the client
unl ess the client |acks sufficient nedical capacity to waive the

insanity defense. Jacobs v. Commonweal th, 870 S.W2d 412 (Ky.

1994). Moreover, “[i]t is reasonable and necessary for counse
to place a certain reliance on its client. |If the client, his
famly and friends i npede counsel by concealing psychol ogi ca
probl ens that m ght have provided an alternative theory of

m tigation, counsel cannot be faulted for not exploring the

unknown.” Baze v. Commonweal th, 23 S.W3d 619, 625 (Ky.

2000) (citations omtted). Under this authority, we concl ude
that G odjo hinself bore sone of the responsibility for not
bringing his nmental health history to the attention of his
attorneys. Notw thstandi ng, without an absol ute defense such as
insanity, the best result d odjo could have hoped for was a
conviction for first-degree mansl aughter due to extrene
enoti onal disturbance, which was the verdict in this case.
Accordingly, we find no error of trial counsel on this issue.

d odj o al so argues he was deni ed effective assi stance
of counsel because his trial attorneys failed to object to
i nadm ssi bl e evidence introduced by the Conmonweal th during the

penalty phase of the trial. Specifically, he alleges that his
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counsel failed to object to the deputy court clerk’ s reading of
the indictnments fromhis two prior felony convictions.
According to A odjo, the deputy clerk asserted facts such as
“assaul ted” and “wanton” behavior, including acts 3 odjo
al l egedly took against a police officer.

KRS 532.055(2)(a)(2) permts the Commonwealth in a
sentencing hearing to introduce evidence regarding “[t]he nature
n 2

of the prior offenses for which he was convicted.

Additionally, in Maxie v. Commonweal th, 82 S.W3d 860 (Ky.

2002), the Kentucky Suprene Court held that details of the

i ndictment were adm ssible in the sentencing phase of the trial
under this statute. Thus, we find this argunent by 3 odjo to be
totally without nerit.

Finally, dodjo argues that the trial court inproperly
rejected his RCr 11.42 notion because trial counsel failed to
warn himhe could be cross-exanm ned regarding his alleged
assault upon Kenneth Chilson. Kentucky |aw clearly provides
t hat, when an accused takes the stand in his own defense, he
t hereby subjects hinself to cross-exam nati on and wai ves the
right against self-incrimnation for all matters pertaining to

the prosecution. Lunpkins v. Conmmonweal th, 425 S. W 2d 535 (Ky.

1968). G odjo allegedly attacked Chilson after striking Cherry

with his vehicle. Since this incident arose fromthe sanme set

2 W\ observe that Kentucky Revised Statutes 532.055(2)(a)(6) was held
unconstitutional in Manns v. Commonweal th, 80 S.W3d 439 (Ky. 2002).
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of facts as Cherry’'s death, we believe d odjo was subject to
cross-exam nation regarding that incident. |If an error did
occur, it was harm ess given the charges against 3 odjo
pertaining to Chilson were dismssed prior to trial.

Addi tionally, since Chilson had already testified for the
Commonweal th, d odjo has failed to show how he was prejudiced
t hrough his cross-exam nation regarding Chil son.

In sum Godjo has failed to denonstrate that
counsel s performance was bel ow the objective standard of
reasonabl eness or that he was prejudiced to the extent of being
denied a fair trial. Accordingly, for the foregoing reasons,

t he judgnent of the Warren Circuit Court is affirmed.
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