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BEFORE: EMBERTON, CHI EF JUDGE;, SCHRODER AND TACKETT, JUDGES.

TACKETT, JUDGE: M chael Curry appeals froma judgnent of the
Jefferson Circuit Court convicting himof second-degree sexua
abuse and sentencing himto twelve nonths’ incarceration, siXx
nmonths to serve and six nonths probated. Curry was tried by a
jury after S H, a thirteen year-old girl, accused hi m of
fondling her while she tried to sell hima newspaper
subscription. At issue are the adm ssions of evidence regarding
asimlar act wwth a different victim hearsay testinony from

S.H’'s boss, and Curry’s own statenent to police given w thout



the officer warning Curry of his privilege against self-
incrimnation. After a careful exam nation of the argunents
raised by Curry, we affirmthe judgnent of the trial court.

On June 5, 2001, Tom Cox drove a group of teenagers to
the Shively area of Jefferson County to sell subscriptions to

The Courier-Journal. S.H was dropped off at the Heather

Apartnments where she knocked at the door to apartnment #1. \Wile
she was standing there, two nmen approached and one of them
Curry, opened the door to the apartnent and went inside with
S.H to get his checkbook and fill out a subscription form
Curry then began asking S.H inappropriately suggestive
gquestions and tried to hug and kiss her. As she was struggling
to get away, Curry grabbed her buttocks and fondl ed her breasts.
S.H then kicked him hit himwth the apartnment door and ran
outside. She took shelter in a nearby apartment while waiting
for Cox to pick her up. Wen he arrived, sonme twenty-five
m nutes after dropping her off, S.H was visibly upset and had
been crying. Cox overheard her telling the other teenaged
enpl oyees what had happened to her so he called the police.
Sergeant Steve Skaggs arrived at the Heather Apartnments and took
S.H's statenent. He then knocked on the door to apartnent #1
and left a card when no one answered.

After finding Skaggs’ card attached to his door, Curry

cont act ed Skaggs who asked himto cone to the police station to
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di scuss S.H. 's accusations. Curry drove to the Shively Police

Departnent and was taken into the crimnal investigations office
to be interviewed by Skaggs. The officer informed Curry that he
was not under arrest and did not have to speak with police if he
did not want to; however, Skaggs did not explicitly give Curry a

standard warning pursuant to Mranda v. Arizona, 384 U. S.436, 86

S.C. 1602, 16 L.Ed.2d 694 (1966). The interview was tape
recorded without Curry’s know edge. Curry stated that he
t hought S.H was fourteen or fifteen and he was thirty-two years
old. He admtted being attracted to the girl, but denied
ki ssing her. Curry said that he had touched her breasts and
buttocks while they were both in the apartnent’s doorway;
neverthel ess, he clained the contact was accidental. At the
conclusion of the interview, Curry left the police station and
drove hinself hone. Later that night, S.H'’'s nother filed a
crimnal conplaint against Curry on behalf of her daughter and
he was arrested.

A Jefferson County Gand Jury indicted Curry on July
19, 2001, and charged with himone count of first-degree sexua
abuse, a Class D felony. The case was tried by a jury on
January 22-23, 2003. Although Curry did not testify, his
statement to Skaggs was admitted into evidence after the tria
court denied his suppression notion. In addition, evidence of a

simlar bad act, pursuant to Kentucky Rule of Evidence (KRE)
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404(b), and Cox’s hearsay testinony regarding S.H’'s account of
the events to the other teenagers were admtted over Curry’s
objection. The jury convicted Curry of the m sdeneanor offense
of second-degree sexual abuse, and this appeal followed.

Curry first argues that the trial court erroneously
failed to suppress Curry’' s statenent to Skaggs due to the
officer’s failure to advise Curry of his rights under M randa.
Al t hough he did not testify during his trial, Curry' s statenent,
in which he admtted his attraction to S.H and clainmed that his
i nappropriate touches were accidental, was admtted as evidence.
Curry did testify during his suppression hearing and stated that
he voluntarily called Skaggs, drove hinself to the police
station, and was allowed to | eave afterwards. Moreover, Curry
stated he knew he could have called a | awer and was fam i ar
with his rights due to other experiences with the court system
The trial court correctly concluded that Curry’ s statenent was
adm ssi ble without a Mranda warni ng because it was not the

result of a custodial interrogation. Little v. Commonweal t h,

Ky. App., 991 S.w2d 141 (1999). Moreover, the trial court’s
rulings on evidentiary matters are not to be disturbed on appea

absent abuse of discretion. Commonwealth v. English, Ky., 993

S.W2d 941 (1991).
In addition, Curry contends that the trial court erred

in allowing the Commonwealth to introduce evidence in its case
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in chief regarding another allegation of sexual m sconduct.

Prior to his trial, the Commonwealth filed a notice of its
intent to introduce evidence of other bad acts pursuant to KRE
404(b). The trial court overruled Curry’s objection and all owed
evi dence of an event which occurred in January 2002 when he
babysat thirteen year-old K R and her younger brother. KR's
not her, Kelly, was evidently aware that Curry had previously
been charged with sexual abuse and had reservations about
allowing himto watch her children. Curry, in order to induce
Kelly to leave KR and her brother in his care, falsely told
Kelly that the charge regarding S.H had been di sm ssed because
he was innocent. Wile Curry was babysitting, he began asking
K. R inappropriately suggestive questions. He then kissed her
on the mouth and she left the room Later, he caught her in the
hal | way, pushed her against the wall and touched her breasts and
buttocks. She escaped to her bedroom and renmi ned there until
her not her canme hone.

When Kelly returned hone, K R went upstairs to spend
the night in her grandnother’s apartnent. After hearing what
Curry had done, the grandnother called Kelly to come up and K R
told her nother what had happened. Kelly returned to her
apartnent in a rage and began hitting Curry. He stated that he

“didn’t do it” before Kelly even told himwhat the accusation



agai nst himwas. Al of this evidence was adm tted through the
trial testinony of K R and her nother.

KRE 404(b) forbids the adm ssion of evidence of other
bad acts by a defendant in order to prove his character;
however, subsection (1) allows such evidence “if offered for
sonme ot her purpose such as proof of notive, opportunity, intent
preparation, plan, know edge, identity, or absence of m stake or
accident.” Curry argues that the evidence regarding his actions
towards K R was not rel evant except to show that he had a
crimnal disposition. W disagree. Both incidents involved
thirteen year-old girls. On both occasions, Curry began with
i nappropriately suggestive questions, then progressed to kissing
the girls and touching their breasts and buttocks. Moreover,
since Curry did not testify at trial, the only account of the
incident involving S.H fromhis perspective cane fromthe taped
statenent that Curry made to Skaggs. In that statenent, Curry
clainmed that the inappropriate physical contact wwth S.H was an
acci dent and apol ogi zed if he had inadvertently offended her in
any way. The evidence of Curry’s behavior toward K R, which
was remarkably simlar to the allegations against himin the
case involving S.H, was properly admtted pursuant to KRE
404(b) (1) to contradict his defense of accident in the case of

S. H



Finally, Curry clains that the trial court erroneously
admtted the hearsay testinony of S H'’'s enployer regarding her
al l egations against him The trial court admtted Cox’s
testinmony regarding S.H s accusations against Curry under the
excited utterance exception to the rul e excludi ng hearsay
evidence. KRE 803 (2) describes this exception as allow ng
adm ssion of a statenment “relating to a startling event or
condition made while the declarant was under the stress of
exci tenment caused by the event or condition.” Cox testified
that he returned to Heather Apartnents approximately twenty to
twenty-five mnutes after dropping S.H off, that she was upset
and cryi ng when he picked her up, and that he overheard her
describe a sexual assault to the other teenaged workers which
pronpted himto contact the police. Anmong the factors that
trial courts will consider when determ ning whet her hearsay
evi dence i s adm ssible under the excited utterance exception is
the length of tinme between the statenent and the occurrence, the
i nducenent to fabricate, the excitenent of the declarant, the
vi si bl e evidence of the occurrence, whether the statenment was
made in response to a question, and whether it is self-serving
or against the interests of the declarant. Jarvis v.

Commonweal th, Ky., 960 S.W2d 466 (1998); Souder v.

Commonweal th, Ky., 719 S.W2d 730 (1986). Curry points out that

there was no visible evidence that S.H had been assaul ted, that



she was ol d enough to fabricate a story of assault, that she
wai ted for Cox inside another tenant’s apartnent and did not
mention the assault or ask to contact police, and that Cox asked
her what the matter was. However, the trial court also
considered that twenty m nutes was not too long to be under the
stress of a sexual assault, that S.H was visibly upset and
crying when Cox picked her up, that she nade the accusation
agai nst Curry as soon as she had contact with peopl e whom she
knew, and that she had nothing to gain from fabricating an
assault by a total stranger. After weighing all of these
factors, we are unable to say that the trial court’s decision to
admt Cox’s brief testinony was clearly erroneous.

For the forgoing reasons, the judgnment of the

Jefferson Circuit Court is affirned.
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