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COVBS, JUDGE. Keith Draper appeals fromthe judgnent of the
Jefferson Crcuit Court in which he was convicted of the

m sdeneanor of fenses of wanton endangernment in the second
degree, carrying a conceal ed deadly weapon, and resisting
arrest. He argues that the evidence was insufficient to sustain
the convictions and that the trial court erred in denying his
nmotion for a directed verdict of acquittal. Finding no error,

we affirm



On Septenber 19, 2002, Ergeni a Booker observed Draper
approachi ng her nother’s honme, where several famly nenbers and
friends were attending a wake for Booker’s brother. Problens
had previously arisen between Draper and the Coward side of the
Booker famly. The Cowards, the Bookers, and Draper all reside
in the Carksdal e Housing Project in Louisville. Although it

was a warm day, Booker noticed that Draper was wearing a trench

coat. She testified that Draper pulled tw weapons — a hand
gun and a crossbow -- from underneath the coat. He pointed them
at the famly gathering while shouting, “Coward famly, |’ m not

scared of you.” Wile she attenpted to get the children
i ndoors, soneone called the police.

O ficer Ryan Scanl on, working undercover in plain
clothes in an unmarked vehicle, was the first officer to arrive
at the scene. O ficer Scanlon testified that Draper net the
description of the person who had terrorized the Coward famly.
Al t hough Draper was no | onger wearing a trench coat or carrying
the crossbow, the officer saw the butt of a handgun sticki ng out
of the pocket of Draper’'s trousers. The officer identified
hinmself to Draper as a police officer; he instructed Draper to
t ake his hands out of his pockets and ordered himto drop to the
ground. Draper refused the officer’s command, shouting that he
“knew his rights.” Oficer Scanlon repeated his denmands several

times, but Draper refused to conply. After backup officers
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arrived, Oficer Scanlon nanaged to westle Draper to the ground
and to disarmhim Draper was arrested and was | ater indicted
on charges of first-degree wanton endangernent, resisting
arrest, and carrying a conceal ed deadly weapon.

At trial, Draper’s attorney persuaded the jury that
his client’s conduct did not rise to the |level of extrene
indifference to the value of human |ife necessary to support a
conviction of first-degree wanton endangernent. Draper was
acquitted on that charge. However, the jury found himguilty of
the | esser-included of fense of second-degree wanton endanger nent
and of the remaining two m sdeneanors charged in the indictnent.

After the jury returned its verdict, Draper and the
Commonweal th reached an agreenent on his sentence. A convicted
felon, Draper agreed to waive jury sentencing, to accept three
(3) concurrent terns of twelve (12) nonths in jail, and to
forego his right to appeal his conviction. |n exchange, the
Commonweal th prom sed not to take a position on the issue of
probation. Before releasing the jury, the trial court conducted
a careful colloquy with Draper to insure that he understood that
the jury could recomend a | esser sentence, a fine only, or both
jail time and a fine. The trial court questioned Draper to
ascertain if he desired to waive his right to a direct appeal as
to his conviction. After conferring with his counsel, Draper

stated that he was satisfied that there were no i ssues to appea
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and that he desired that the court accept the terns of the
agreenent that he had reached with the Commonweal t h.

However, before the sentencing hearing, Draper had a
“falling-out” with his trial counsel. H's new attorney inforned
the court that Draper wi shed to appeal his conviction. The
trial court sentenced Draper to twelve (12) nonths in jail,
probated the sentence for a period of two (2) years, and signed
an order allow ng Draper to appeal in forma pauperis. Because
the court could not place Draper under the supervision of a
probation officer while his appeal was pending, it stayed the
order of probation pursuant to RCr! 12.76(4), and permitted him
to remain free on his own recogni zance. This appeal foll owed.

Draper argues that he is entitled to a reversal of his
convictions due to an insufficiency of evidence to support any
of the m sdenmeanors. He contends that there was no proof that
the pellet gun which he was carrying was capabl e of causing harm
to anyone. Mbreover, he clains that by renoving the conpressed
air fromthe gun, the Cormmonweal th destroyed his potentia
defense that the gun was not operable. He points out that
police did not recover the crossbow or the trench coat that he
was allegedly wearing. Finally, he maintains that even though

he did not comply with O ficer Scanlon’s requests to fall to the

! Kentucky Rules of Crimnal Procedure.

-4-



ground and to renove his hands from his pockets, he did not run
fromthe police officer

The Commonweal th has not addressed the nerits of
Draper’s appeal. It argues instead that Draper is bound by his
agreenent to waive his right to appeal. After examning the
record, we agree that Draper know ngly and voluntarily waived

any right to appellate review of his conviction. See, Johnson

v. Commonweal th, Ky., 120 S.W3d 704 (2003).

Along with his waiver, Draper has also failed to
preserve any issue concerning the sufficiency of the evidence
for this Court’s review. Draper’s notion for a directed verdi ct
was based solely on the alleged insufficiency of the evidence as
it related to the charge of first-degree wanton endanger nent.
However, he conceded that there was sufficient evidence to allow
the jury to consider whether he was guilty of the |esser-

i ncl uded of fense of second-degree want on endanger nent.
Moreover, he did not ask for a directed verdict on the charges
of carrying a conceal ed deadly weapon or of resisting arrest.

Generally, this Court will not address issues raised

for the first time on appeal. Regional Jail Authority v.

Tackett, Ky., 710 S.W2d 225 (1989). Despite Draper’s waiver
and preservation problens, we have reviewed the entire record.

We conclude that the nerits of Draper’s appeal do not warrant a



di fferent outcome. See, Conmonwealth v. Benham Ky., 816 S. W 2d

186, 187 (1991).

Thus, the judgnment of the Jefferson Crcuit Court is

af firned.
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