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BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.

APPELLANT

APPELLEE

McANULTY, JUDGE: In March 1994, Richard Gaillard (hereinafter

appel lant) was indicted by the Jefferson County Grand Jury for

first-degree burglary, kidnapping, first-degree sodony,

first-

degree rape, intimdating a witness, first-degree wanton

endangernent (2 counts), terroristic threatening (2 counts), and

violation of a protective order (2 counts). On July 11, 1995,

he appeared before the Court for the apparent purpose of



entering a guilty plea.' Apparently, Judge Laurence Hi ggins
(retired) was presiding when his plea agreenent was nmade, and
appel l ant asserts that Judge Hi ggins accepted his plea.

Appel I ant al |l eges that, subsequently, the regularly
presiding judge in Division One, Judge Ernest Jasmn, refused to
accept the plea despite being informed that Judge Hi ggi ns had
al ready accepted it. However, Judge Jasmin’ s signhature appears
on an order on the plea of guilty entered on July 24, 1995.

This order recites the court’s acceptance of the plea, and it
notes the Commonweal th’s recommendati on of sentence of twelve
years on the burglary, kidnapping, sodony and rape charges;
three years on the wanton endangernent and intimdating a

W tness charges; and twelve nonths on the terroristic
threatening and violation of protective order charges; all to
run concurrently for a total sentence of twelve years.

Wt hout explanation in the record, a second witten
plea offer is entered in the record, again signed by appell ant
and defense counsel, on August 11, 1995. Appellant contends
t hat Judge Jasmin infornmed the defense at the sentencing hearing
that he woul d not accept the previous sentence recommendati on.

In the second offer, the plea agreenent is changed from 12 years

! This appearance is not recorded on videotape. The video record of the
proceedings is limted to a plea colloquy and sentenci ng heari ng on August
11, 1995.



to 15 years to serve in total. On August 11, 1995, appellant
entered his guilty plea in open court before Judge Dani el
Schneider of Division Six. At that hearing, appellant entered a
know ng, intelligent and voluntary plea to all counts in the

i ndi ctment and the Commonweal th recommended fifteen (15) years
to serve. Appellant waived separate sentencing and the court
caused to be entered its Judgnent of Conviction on the sanme date
and sentenced appellant to a total of fifteen years

I npri sonnment .

On January 8, 2003, Appellant filed a notion pursuant
to CR 60.02(f)/RCr 10.26 before the trial court seeking to
conpel the Commonwealth to carry out its original plea
agreenent. The Commonweal th responded to the notion and the
court denied sane on March 6, 2003. The court bel ow held that
(1) CR 60.02 was not the proper nethod for appellant to seek
relief since he could have raised the issue in an earlier
proceedi ng, and (2) his notion for relief pursuant to CR 60.02
was not filed within a reasonable tine. The court additionally
found that appellant could not use RCr 10.26 because it was only
available in a notion for newtrial or direct appeal. Appellant
appeals this order. W affirm because we agree that appellant’s
argunents shoul d have been raised in an RCr 11.42 proceedi ng,

and that the CR 60.02 notion was not tinely.



Appel lant is challenging the sentence he received and
claimng the right to enforcenent of the original plea offer
rejected by the trial court. Appellant alleges that once the
court accepted the plea agreenent, it did not have the power to
thereafter require the parties to change the agreenent.

Appel l ant correctly states that his original plea
agreenent was accepted by the trial court, albeit by Judge
Jasm n rather than Judge Hi ggins as he assunes. Although Judge
Hi ggi ns may have been involved during plea negotiations, it is
clear fromthe record that Judge Jasm n accepted appellant’s
original plea agreement in witing on July 24, 1995. In this
case, the trial court’s witten order accepting the plea
agreenent was an official order that superseded any ot her
statenents fromthe bench. Wen an order is signed the tria
court has officially accepted the guilty plea since a court

speaks only through its records. Allen v. Walter, Ky., 534

S.W2d 453, 455 (1976).

Under the above authority, the witten order controls,
and the plea agreenent was officially accepted in this case.
Once the trial court accepts a defendant's plea, the plea
agreenent becones binding on the Comopnweal th, and the defendant

is entitled to enforce it. Mtheny v. Commonweal th, Ky., 37

S.W3d 756 (2001). By necessary inplication, if the trial judge

knows of the agreenent and concurs in it the judge would not be
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permtted to repudiate it any nore than would the Commonweal th's

Attorney. Comonwealth v. Reyes, Ky., 764 S.W2d 62, 66 (1989).

Neverthel ess, we agree with the court bel ow that
appel | ant needed to bring this claimin an RO 11.42 action.?
The structure in Kentucky for attacking the final judgnent of a
trial court in a crimnal case is set out in the rules rel ated
to direct appeals, in RCr 11.42 and thereafter in CR 60.02.

G oss v. Commonweal th, Ky., 648 S.W2d 853 (1983). The | anguage

of RCr 11.42 forecloses the defendant fromraising any questions
under CR 60.02 which are “issues that could reasonably have been
presented” by RCr 11.42 proceedings. Id. CR 60.02 is for
relief that is not available by direct appeal and not avail abl e
under RCr 11.42. Id. The novant nust denonstrate why he is

entitled to this special, extraordinary relief. 1d. Even
clainms of constitutional error do not qualify for CR 60.02
relief if they could have been brought in an earlier proceeding.
Gross, 648 S.W2d at 857.

We agree that appellant could have brought a notion
pursuant to RCr 11.42 to allege that his plea was not voluntary

because the plea agreenent had changed. It is also conceivable

t hat appellant could have raised this as an issue of ineffective

2 The court below and the Attorney General mistakenly asserted that appellant
coul d have raised this issue via direct appeal. However, appellant’s plea of
guilty waived his right to appeal his sentence and appellant had only the
ability to bring a collateral attack pursuant to RCr 11.42.



assi stance of counsel in an RCr 11.42 notion. However,
appel l ant did not previously bring any post-conviction actions.
Because this issue could have been raised in an RCr 11.42
notion, we find that it is not appropriate for consideration at
this tine.

Furthernmore, CR 60.02 is a nmechanismfor grievances
not known until after rendition of the judgnment. G oss, 648
S.W2d at 846. The issue of acceptance of the plea agreenent
was certainly known to appellant at the tine of his fina
sentencing i n August 1995. Appellant brought his CR 60.02
noti on on January 28, 2003. What constitutes a reasonable tine
in which to nove to vacate a judgnent under CR 60.02 is a matter
addressed to the discretion of the trial court. Goss, 648
S.W2d at 858. The trial court determ ned that a delay of over
seven years was an excessive amount of tine before attacking a
j udgnment under CR 60.02, and we find no abuse of discretion in
that determnation. Finally, we affirmthe trial court’s
determnation that RCr 10.26 by its terns can only be used in a
notion for newtrial or on direct appeal, and not as an avenue
for post-conviction relief.

For the reasons stated above, the order of the
Jefferson Gircuit Court is affirned.

ALL CONCUR
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