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BEFORE: SCHRODER AND TACKETT, JUDGES; EMBERTON, SENI OR JUDGE.?!
EMBERTON, SENICR JUDGE. This is a direct appeal brought by
Charles Mtchell after a judgnment was entered convicting him of
first-degree trafficking in a controlled substance and
sentencing himto the maxi mumtermof ten years’ inprisonment.
He raises six issues on appeal: (1) that the conviction was not
supported by sufficient evidence; (2) that the trial court erred

when it did not consider probation; (3) his rights to due

! Senior Judge Thomas D. Emberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



process and a fair trial were denied when the court adnoni shed
def ense counsel for being tardy; (4) the Commopnweal th was
permtted to introduce evidence of the length of his prior
conviction and that probation had been revoked; (5) it was
i nproper to admt certified copies of his prior Ohio conviction;
and (6) that the Commonweal th made an i nappropriate closing
argunent. Except for the first issue raised, all others were
not preserved by proper objection and review is urged pursuant
to RCr? 10.26. W affirm

O ficer Doug Haubner observed Mtchell neeting with a
mal e and female on a street corner in Covington, Kentucky. He
saw the mal e hand noney to Mtchell who then gave to the male
sonmething so small the officer was unable to identify the
obj ect. Haubner then called for assistance and when the other
officers arrived, Mtchell ran. He was caught, arrested and a
pat down search performed revealing $436.00 in cash but no
drugs. After Mtchell exited the cruiser at the police station,
a plastic bag with cocaine was di scovered on the backseat
fl oorboard. When asked if he had any nore drugs Mtchel
acknow edged that he had cocaine in his shoe. The couple who
O ficer Haubner had seen with Mtchell were questioned and

admtted that they had possessed cocai ne.

2 Kentucky Rules of Crimnal Procedure.



Mtchell contends that there was insufficient evidence
to support the trafficking conviction because Oficer Haubner
was unable to specify that he saw Mtchell hand cocaine to the
coupl e in exchange for cash. W find this issue was
sufficiently preserved for review by Mtchell’s notion for
directed verdict. A nmotion for directed verdict is properly
denied if there is sufficient evidence to induce a reasonable
juror to believe beyond a reasonabl e doubt that the defendant is
guilty.® It is not necessary for a conviction of trafficking in
a controll ed substance that the officer actually see the
controll ed substance exchanged for noney. *“Conviction can be
prem sed on circunstantial evidence of such nature that, based
on the whole case, it would not be clearly unreasonable for a
jury to find guilt beyond a reasonabl e doubt.”* Officer Haubner
wi t nessed noney being given to Mtchell and Mtchell hand an
object to another party. Wen the police officers approached,
Mtchell ran and after finding substantial cash on Mtchell’s
person, he was arrested and placed in the cruiser. The officer
testified that he checked his cruiser prior to placing Mtchel
in the back seat and there were no drugs. But after Mtchell’s
transport to the police station, drugs were found in the cruiser

and on his person. The couple that had been seen with Mtchel

3 Commonweal th v. Benham Ky., 816 S.W2d 186, 187 (1991).

4 Gaves v. Conmonwealth, Ky., 17 S.W3d 858, 862 (2000).
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admtted that they had drugs that night. There was sufficient
evi dence on which the jury could find Mtchell qguilty.

The remai ning i ssues are unpreserved for review. RC
10. 26 can be used as a neans of review of an unpreserved error
only if it neets the palpable error test. In Brock v.

Commonweal t h, ® our Suprene Court expl ained the requirenents of

the rul e:

[ T] he requirement of ‘manifest injustice’ as
used in RCr 10.26 (fornerly RCr 9.26) [ ]
nmean[s] that the error nust have prejudiced
t he substantial rights of the defendant,
i.e., a substantial possibility exists that
the result of the trial would have been
different. One federal court has
interpreted FRE 103(e), which is identica
to KRS 103(e), as requiring that the error
nmust seriously affect the fairness,
integrity or public reputation of judicial
proceedings. (Citations omtted.)

Mtchell contends that the trial court violated KRS®
533.010 when it failed to consider probation. Wile we agree
that the statute required the court to consider probation, the
record does not support Mtchell’s conclusion that it did not
consider the possibility. The record reveals that probation was
considered and the trial court, in its discretion, chose not to

grant probation.’

5 Ky., 947 S.W2d 24, 28 (1997).

6 Kentucky Revised Statutes.
" Brewer v. Commonweal th, Ky., 550 S.W2d 474 (1977).




We find nothing in Mtchell’s renmai ning allegations
that warrant review under the pal pable error rule. Al though the
trial court spoke harshly to defense counsel about his tardiness
for trial, it also explained to the jury that counsel’s behavior
must not influence their decision as to Mtchell’s guilt. The
i ntroduction of Mtchell’s prior GChio conviction and the | ength
of sentence during the penalty phase were not prejudicial.® Nor
can Mtchell conplain that the Commonweal th i ntroduced the prior
conviction through a copy certified by the State of OGhio. The
convi ction was not used to enhance his sentence but was adm tted
pursuant to KRS 532.055. Finally, the Cormonweal th’s statenments
regarding Mtchell’s prior probation violations and for the
maxi mum puni shmrent does not warrant review under the pal pable
error rule. Prosecutors are given wde latitude to persuade
jurors to not deal lightly with a matter.®

The judgnent is affirned.

ALL CONCUR.

8 PBrooks v. Comonweal th, Ky., 114 S.W3d 818, 825 (2003).

® Jacobs v. Commonweal th, Ky., 551 S.W2d 223, 226 (1977).
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