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. | NTRODUCTI ON.
Phillip Lowe appeals fromthe property disposition
ordered by the circuit court in the decree that dissolved his

47-year marriage to Oda Lowe. During the course of their

! Senior Judge John D. Mller sitting as Special Judge by assignnent
of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution and KRS 21. 580.



marriage, Phillip bought and sold real estate; and at the tine
of the divorce, the Lowes owned a few parcels and received

nmont hly paynents on a few others that they had sold on contract.
At trial, Phillip and Oda were the only witnesses called to
testify. And Oda’s |ay opinion was the only evidence offered
for the current fair market value of their real estate hol dings.
On appeal, Phillip argues that the trial court based its

di vision on unreliable valuation testinony, giving Oda a

di sproportionately |arge share of the marital estate. W hold
that the trial court erred by placing total reliance on
unqualified lay opinion evidence to establish real estate
values. Thus, it is inpossible to determ ne whether the
distribution of the marital estate was nmade according to | aw
Therefore, we reverse and remand for further proceedi ngs on

t hese i ssues.

1. THE PROCEEDI NGS IN Cl RCU T COURT.

Phillip was 69 years old and Oda was 65 years ol d when
their divorce case cane to trial before the circuit court’s
Donestic Rel ati ons Conm ssioner (DRC). Both parties were
drawi ng nonthly social security retirenent benefits. Phillip,
who was a backhoe operator, continued to earn an undi scl osed
anount of incone doing odd jobs. And Oda worked part-tine as a

school bus aid. By the tine of the trial, they had essentially



agreed to the division of household furnishings and nost of the
tools. None of their three grown children was | egally dependent
upon them Neither party sought nmaintenance fromthe other. By
living frugally and trading wisely, Phillip and Oda had

accunul ated a few pieces of real estate. So the division of

real estate holdings, sone itens of equipnent, a few pieces of
furniture, and a bank account were the gist of the dispute for
trial. The DRC heard the whole case in a very brief afternoon
session at which only the parties testified.

As required by the trial court’s standi ng order, (da
subm tted her sworn “Mandatory Case Di sclosure” (MCD) form
before trial. Oda’ s disclosure included a Schedule A, which
listed the property she clainmed conprised the marital estate.
Qda and her | awyer had witten market val ues for each item of
property listed in Oda’s Schedule A. (Qda further disclosed that
she woul d not be calling an expert valuation witness at trial.
And as the form apparently required, Oda submtted her proposa
for the way property shoul d be divided.

About a week later, Phillip filed his sworn MCD, which
also listed the assets of the marital estate. He did not
attenpt to assign any values. Phillip's disclosure stated his
intention to call a real estate appraiser as a trial expert.
Phillip al so nade a demand for what he considered to be a fair

division of the narital estate.



Along with his MCD, Phillip also filed a witten
nmoti on asking the court to continue the trial and to undertake
an appraisal of “all of the property owned by the parties
| ocated in Wiitley County, Kentucky.” This notion was noticed
to be heard on the day of trial, and it provided no basis to
support the relief requested. And whether Phillip s counse
ever asked for or obtained a ruling on this notion for a court-
appoi nted apprai ser for the Wiitley County property is not shown
in the record. But we do know that the trial did proceed before
t he DRC as schedul ed, and there was no nmention in the trial
transcript of the need for a continuance or for a court-ordered
appr ai sal .

(da testified at trial fromher MCD. She adopted its
contents as her testinony for the identification and val uation
of each piece of property. Phillip s counsel did not chall enge
(da’ s know edge of property values by way of a notion in |imne,
a request to voir dire QOda, a contenporaneous objection, or even
by cross-exam nation. Then, when Phillip testified, the DRC
sustained Oda’s | awer’s objection to Phillip' s attenpt to give
his own version of market val ues because Phillip had failed to
furnish that information in the mandatory pretrial disclosure.

In sustaining the objection, the DRC commented: “I think we're



pretty much stuck with what we’ve got.”?

In response to that
ruling, Phillip's counsel did not nake the expected offer of
proof3 or mention the appraisal notion that he had fil ed.
Phillip did not call his own expert appraiser as he had said in
this pretrial disclosure statenent. After both parties
testified, both lawers told the DRC that they were finished
presenting the case except for an exchange of docunents.

Four nmonths later, the DRC filed her trial report and
proposed decree. Unquestionably, the only values assigned to
the property were Oda’s values. It appears that follow ng the
trial, the DRC had instructed both sides to tender proposed
findings. Oda submtted hers. Phillip did not submt his,
havi ng di scharged his trial counsel right after the trial.
Phillip suggests in his brief that the DRC sinply signed Oda’ s
t ender ed decree.

In exceptions to the DRC s proposed decree, Phillip
obt ai ned new counsel who specifically objected to the tria
court’s finding that Oda had proved that she had a nonmarit al
interest in the marital residence and that the marital equity in
the property was as little as $35,439.70. Second, Phillip

objected to Oda’s being given the real property on Cooper Street

Whet her this ruling by the DRC was an abuse of discretion was never
argued in Phillip's exceptions to the DRC s trial report; therefore,
this issue is unpreserved for review by the Court.

3 Kentucky Rul es of Evidence (KRE) 103(a)(2).
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in Taylor, Mchigan, at the | ow market val ue assigned by the
DRC. Third, Phillip objected to awarding Oda the property on
Hem ock Drive, asserting that the parties never owned this
property. Fourth, Phillip objected to the division of the
marital property, including a Massey-Ferguson tractor, because
he contended that it been sold during the marriage. Finally,
Phillip objected to awarding Oda a portion of a checking account
in Community Trust Bank because Oda had al ready w thdrawn hal f
of the account when the parties separated. The circuit court
denied all of Phillip s objections and signed the decree as

t endered by the DRC. Phillip raises these sane five issues on

appeal filed by his third counsel.

I11. ANALYSIS.
A.  The Standard of Review.

Qur standard of review on all these issues is limted,
first, to determ ning whether the findings of fact relied upon
by the trial court for its division order were clearly erroneous
and, second, to determ ning, based on those factual findings,
whet her the trial court abused its discretion in dividing the

property. *

* Kentucky Rules of Gvil Procedure (CR) 52.01.



VWhen dividing the property, KRS® 403.190 gives the
trial court a three-step process: (1) characterize each item of
property as marital or nonmarital; (2) assign each party’s
nonmarital property to that party; and (3) divide equitably the
marital property between the parties.® Property acquired by
ei ther spouse after the marriage is presuned to be nmarital
property, except for certain enunerated types including property
acquired by gift.” The party claimng the nonnmarital gift
exception for property acquired after the marriage has the

burden of proving this issue.?®

B. (Oda Proved a Nonmarital Interest in the Honepl ace.
Phillip first asserts that the trial court erred in

concluding that Oda had a nonmarital interest in the nmarital
resi dence, which consists of a house situated on approxi mtely
15-20 acres |ocated at 2011 West Kentucky Hi ghway 204 in the
Canadat own community of Whitley County. According to Oda’'s
testinmony, this is her famly’s honeplace; and she acquired the
| and by deed as a gift fromher nother in 1971. Consistent with
that assertion, Qda furnished a copy of the deed as a tri al

exhi bit showing that the property is titled solely in her nane.

® Kentucky Revised Statutes.

® Hunter v. Hunter, 127 S.W3d 656, 659-660 (Ky.App. 2004).

7 KRS 403.190(2).

Hunter, supra at 660.



Phillip s counsel did not cross-exan ne Oda about the gift, and
Phillip offered no evidence of his own to dispute Oda’s claim
But on appeal, Phillip points to the consideration statenent in
the deed itself, which states that Oda’s nother received paynent
of $2,000.00 as consideration for the conveyance. Phillip
argues that this defeats Oda’'s claimof a nonmarital gift. W
di sagree with Phillip.

W al so see that the face of the deed contains what
appears to be the clerk’s notation stating that no deed tax was
charged when the deed was recorded which seens to support CGda’s
assertion that the land was a gift. This is further bolstered
by the PVA's record that shows $1.00 as consideration for the
transfer. Applying the clearly erroneous standard to the tria
court’s finding, there is sufficient evidence to support a
factual finding that the honmeplace was a gift to Oda. The tria
court did not err when it concluded that she had sustained her
burden of proving a nonmarital interest in the Canadat own

homepl ace.

C. No One Proved the Real Estate Val ues.
As (Oda acknow edged and as the trial court concl uded,
the inmprovenents to the honeplace after the gift were narita
property because she and Phillip built their marital hone there.

This brings us to the second and the nost pervasive error that



Phillip raises on appeal: the trial court’s valuations are
based on insufficient evidence.

For property division purposes, the only evidence in
the record about the current value of the honeplace is (da’s
testinony that the current value of the land is $15, 000. 00; and
the current value of the inprovenents is $35,439.79. And the
basis for Oda's testinony is sinply that those are the nunbers
her | awyer suggested. Simlarly, Oda placed a current val ue of
$25, 000. 00 on the Cooper Street property in Mchigan. The
source fromwhich that value derives is nowhere to be found in
the record. So we nust agree with Phillip that the tria
court’s real estate valuations are clearly erroneous but not
just for the Canadat own honmepl ace and the Cooper Street property
in Mchigan. But in fairness, we nust further hold that the
trial court’s valuations are also clearly erroneous as to the
two parcels on Stoney Fork Road given to Phillip and the parce
on Whi pporwi Il Road given to Oda. The valuation and division of
t hese properties rests on the sane faulty val uation process.

We readily recognize that Kentucky law permts a
property owner in divorce actions to establish a val ue on
property she owns wi thout the necessity of calling an expert.®
Indeed, a lay witness is authorized to testify regarding the

val ue of real property even if that testinony involves the use

° Roberts v. Roberts, 587 S.W2d 281, 283 (Ky.App. 1979).
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of opinions and conclusions. There nmust, however, be some

qual i fications for giving an opinion.!

A lay witness, to be
qualified to testify as to the value of realty, must know the
property to be valued and the value of the property in the
vicinity, nust understand the standard of val ue, and nust be
possessed of the ability to make a reasonabl e inference.'? And
mere ownership of property does not qualify to establish a true
value.®® Unfortunately, the record is devoid of any evidence of
Qda’'s qualifications to express her opinion on |and values. To
the contrary, she candidly admtted on cross-examnation (in
response to what actually | ooks to be Phillip's awer’s efforts
to qualify her for giving a |ay opinion):

Q Alright. The period of tine that you
all have been marrieddit’s fair to say

that the two of you have bought and
sold over tine a |lot of property. |Is
that right?

A Yes. He has.
He has.

A | never had no say in nothing.

10 KRE 701; Conmonweal th, Departnent of Hi ghways v. Swift, 375 S.W2d
691 (Ky. 1964).

1 Roberts, supra.

2 Commonweal th, Department of Hi ghways v. Slusher, 371 S.W2d 851,
853 (Ky. 1963).

13 Commonweal th, Departnment of H ghways v. Fister, 373 S.W2d 720, 721-
722 (Ky. 1963).
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Q Okay. But you got noney fromit from
time and again.

A Well, he’'d just sell it and then go and
buy sonet hi ng el se.

Based upon the record as a whole, we are conpelled to
hold that the trial court clearly erred when it adopted Oda’'s
val uations of the real property. As a consequence, the division
of the real property as it relates to the assignnment of Oda’'s
nonmarital share of the Canadat own honepl ace and the val uation
and division of the rest of the real estate that has not been
sold on contract is fundanentally flawed. Oda was not required
to retain a valuation expert provided she was qualified or
cal |l ed sonmeone who was qualified to render a |ay or expert
val uation opinion. This, both she and Phillip failed to do.

D. The Note and Mortgage on the Heml ock Drive
Property are Marital Assets.

Phillip argues that the trial court erred when it
found that he and Oda owned the house and | ot at 425 Hemnl ock
Drive and awarded that property or its val ue-equivalent in noney
to Oda as a portion of her division of the marital property. W
do agree with Phillip that there is not substantial evidence in
the record to support a finding that Phillip and Oda ever owned
this property. So the trial court erred when it found ownership

by the Lowes and awarded the property to (da.
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But our analysis of the Heml ock Drive property does
not end there. It undisputed in the record that Phillip held a
prom ssory note or notes executed by Juanita Rose on June 6,
2000, for the principal anpbunt of $23,862.36, plus interest, and
payable in installnments over 115 nonths fromthe date of
execution. And it is further undisputed that the note or notes
were secured by a real estate nortgage on the Heml ock Drive
property. Despite Phillip' s testinony that Juanita Rose had
paid the debt in full just a few days before the trial began, he
produced no evidence of paynent. The DRC and the trial court
wer e under st andably unconvi nced by Phillip s testinony of
paynent. Therefore, on remand, the trial court may consider
this $23,862. 36 debt an asset of the marital estate that is
subject to an equitable division.

E. The Trial Court Did Not Err as to the
Tractor and the Bank Account.

Finally, Phillip argues that the trial court erred in
awardi ng Oda the parties’ Massey-Ferguson tractor and half of a
$9, 000. 00 bank account. W disagree. Despite Phillip's
assertion that the tractor had been sold during the marri age and
deni al that the bank account existed, there was substantia
evidence in the record to support the trial court’s division of

t hese assets. Therefore, we cannot say that the trial court
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clearly erred in finding the existence of these assets nor

abused its discretion in dividing themas it did.

V. DI SPCSI TI ON.
Based on the analysis set forth in this opinion, we
reverse the trial court’s property division and remand t he case

to the trial court for further proceedings consistent with this

opi ni on.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Marcia A. Smth Ron W Reynol ds
Cor bi n, Kent ucky W liansburg, Kentucky
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