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BEFORE: COMBS, Chief Judge; TACKETT, Judge; and EMBERTON,
Seni or Judgel.

COVBS, CHI EF JUDGE. Sham | Miquit, pro se, appeals fromtwo
orders of the Kenton GCircuit Court, entered on Decenber 11,
2002, and March 10, 2003. Miquit challenged his conviction for
first-degree rape, claimng that the victimhad commtted

perjury. The first order denied Miuquit’s notions and

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



suppl ement al pl eadi ngs for extraordinary relief pursuant to CR
60. 02. The subsequent order denied his notions for nore

speci fic findings of fact and concl usions of |aw and for
reconsideration. Finding no error, we affirm

On March 9, 2001, a jury found Muquit guilty of first-
degree rape, first-degree burglary, receiving property nore than
$300 in value, and second-degree persistent felony offender. He
was sentenced to serve a total of twenty years in the fina
j udgnent entered on April 16, 2001. The Kentucky Suprene Court
affirmed the judgnment on August 22, 2002, in an unpublished
menor andum opi ni on (2001- SC- 0397- VR) .

Muquit filed the CR 60.02 notion to vacate or set
asi de judgnent that is the subject of the present appeal on
Septenber 18, 2002. His basis for relief is his claimthat the
rape victim J.K., commtted perjury when testifying before the
jury about the details of the attack.

A notion pursuant to CR 60.02(c) alleging perjury as
grounds for relief nmust be filed within one year of the entry of
the final judgnment. Thus, Miquit’s notion was not tinmely under
that section of the Rule. The Kentucky Suprene Court has held,
however, that a crimnal conviction based on perjured testinony
may al so qualify as a reason of an “extraordi nary nature”

pursuant to CR 60.02(f), making it subject to the “reasonabl e

2 Kentucky Rules of Civil Procedure.



time” limtation of that portion of the rule. See Spaul ding v.

Commonweal th, Ky., 991 S.W2d 651 (1999), as anended on June 28,

1999. In such a case, the defendant bears a dual burden:
first, to show “that a reasonable certainty exists as to the
falsity of the testinony;” and second, to denonstrate “that the
convi cti on probably would not have resulted had the truth been
known.” |d. at 657.

As proof of J.K 's perjury, Miquit relies on
i nconsi stenci es between her statenents to police prior to tria
and her testinony at trial primarily as to whether vagi nal
penetrati on had occurred. Miquit argues that J.K.'s initia
accounts of the incident to police were sufficient to support a
charge of attenpted sodony. He clains that she |ater changed
her story to indicate that vagi nal penetration had taken place
in order to sustain a charge of first-degree rape pursuant to
KRS 510. 040 and KRS 510.010(8).

Muquit points to three different statenents nmade by
J.K. First, the initial police citation recounted that the
victimtold police that her assailant forced his way into her
apartnent and “attenpted to have deviate [sic] sexua
intercourse.” Second, the testinony of Detective Mke MQffey
at a prelimnary hearing indicated that J. K had told himthat
Muquit had attenpted to insert his penis in her rectum but that

t here had been no penetration. Finally, Miquit alludes to
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anot her statenment nade by J.K. to the police in August. This
statenent is not in the record before us, but according to the
opi nion of the Kentucky Suprene Court, the August statenent

i ndicated that there had been penetration. At trial, J.K
testified that vaginal penetration had occurred.

Muquit clainms that the inconsistencies anong J.K's
prior statenents and her testinony at trial prove that she
commtted perjury and that, therefore, the trial court abused
its discretion in denying his notions. W disagree.

The wit of coram nobis preceded the present use of CR
60.02 in crimnal cases. The purpose of the wit was to all ow

atrial court to reopen and correct its

judgnment in light of the discovery of a

substantial factual error not appearing in

the record which, if known at the tine of

j udgnment, woul d have been grounds to prevent

j udgnent from bei ng pronounced.

John S. GIlig, Kentucky Post-Conviction Renedies and the
Judi ci al Devel opnment of Kentucky Rule of Crimnal Procedure
11.42, 83 Ky. L. J. 265, 320 (1994-95). Simlarly, CR 60.02
all ows defendants to raise issues that “were unknown and coul d
not have been known to the noving party by exercise of

reasonabl e diligence and in tine to have been ot herw se

presented to the court.” Barnett v. Commonweal th, Ky., 979

S.W2d 98, 101 (1998) quoting Young v. Edward Technol ogy G oup,

Inc., Ky.App., 918 S.W2d 229, 231 (1995).



The inconsistencies anong J. K. 's statenents relied
upon by Miquit to sustain his CR 60.02 notion were all known to
himprior to or during the course of the trial. H s defense
counsel had received copies of J.K.'s first statenent to the
police and a sunmary of McGQuffy’' s testinony prior to trial.

Adm ttedly, he was not nmade aware of the August report during

t he discovery period and received it only at the tine of the
trial. This issue, however, was raised and resol ved on appeal .
The Suprenme Court al so pointed out that because the August
statement was incul patory rather than excul patory, it was useful
for inpeachnment purposes only.

Furthernore, the record shows that Miuquit’s defense
counsel did attenpt to inpeach J.K  She testified under cross-
exam nation as foll ows:

Def ense counsel: Did you ever tell Detective
McCQuffey that there was no penetration?

J.K: | told himthat [Appellant] was never
going in and out, |ike sex.
Def ense counsel: In the statenent that you

gave him you indicated that [Appellant] was
al ways attenpting to do sonething, that he
was attenpting to put it in?

J. K. : Uh- huh.
Def ense counsel: Do you renenber at what

point intime it changed fromattenpt to he
actually penetrated you?



J.K: My point is | never felt it all the

way !n, j ust the tip pushing in but not

getting to go in.

The sufficiency of the evidence supporting the rape
conviction was raised by Muquit on direct appeal, and the
Suprene Court held that J.K 's testinony of penetration,
regardl ess of however slight, was sufficient to substantiate the
rape charge.

Therefore, Miquit’s notion for relief pursuant to CR
60.02 is barred because the content of the allegedly perjured
testimony was known to himeither before or during the course of
the trial. H's counsel was made fully aware of the
inconsistencies in J.K s statenents and was given sufficient
opportunity to inpeach her. Because Miquit has provided no new
evidence to neet his threshold burden of denonstrating with
“reasonabl e certainty” that J.K committed perjury, we need not
proceed to the second step of the CR 60.02(f) anal ysis under
Spaul di ng.

Muquit has al so argued that he should have been
granted an evidentiary hearing on his notion. However, Miquit
has provided no facts that would justify vacating the judgnent.

Before the novant is entitled to an

evidentiary hearing, he nmust affirmatively

all ege facts which, if true, justify

vacating the judgnent and further allege

speci al circunmstances that justify CR 60.02
relief.



G oss v. Commonweal th, 648 S.W2d 853, 856 (1983). Since the

i ssues coul d be deci ded based solely on the record, no
evidentiary hearing was required.

In its second order denying Miuquit’s notions, the
trial court refused to nake additional findings of fact or
conclusions of law. We find no error. CR 52.01 specifically
provides that “[f]indings of fact and conclusions of |aw are
unnecessary on deci sions of notions under Rules 12 or 56 or any
ot her notion except as provided in Rule 41.02.” The denial of
CR 60.02 relief does not fall wthin the category of those
deci sions which require the entry of witten findings and
conclusions. Therefore, the trial court did not err by
declining to make the additional entry sought by Miquit.

The order of Kenton Circuit Court is affirned.
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