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BEFORE: JOHNSON, M NTQON, AND TACKETT, JUDGES.

TACKETT, JUDGE: Chris Wod appeals froma judgnent of the
Garrard Gircuit Court finding himguilty of first-degree rape
and sentencing himto ten years’ inprisonnent. The sole issue
on appeal is the trial court’s failure to grant Wod’' s notion
for a directed verdict. After careful review, we conclude that
the Commonweal th presented sufficient evidence supporting each
el ement of the offense to allow the case to be submtted to the

jury. Therefore, the judgnment of the trial court is affirned.



The victim MA., was a coll ege student who nornally
resided in a university dormtory. On the night she was
assaulted, M A had been staying at her famly's hone over the
Christmas holiday. On Decenber 31, 2001, only the victins
brother, Kevin Austin, was at home with sone friends and they
were drinking and cel ebrating New Year’'s Eve. After m dnight,
Austin departed with nost of the guests to continue their
celebrations at a restaurant in Lexington. Only Wod, David
Padgett and Derrick Johnson renai ned at the Austin hone drinking
beer and m xed shots. MA. returned hone between 12:30 and
12: 45 a.m already intoxicated. She then drank four or five
shots with Wod before passing out on the living room couch.

Wod remained in the Iiving roomon the couch with
M A. whil e Johnson and Padgett went to Austin’s bedroom and used
his entertai nment system At one point they returned to the
living roomwhere they observed Wod ki ssing an unresponsive
M A. and fondling her breasts. Wod briefly left MA to go to
the bathroomto vomt before returning to the couch. Wen
Johnson cane back to the living rooma while |ater, he saw M A
lying on her side with her back agai nst the couch and her knees
bent towards her stomach. Her pants were pulled down around her
ankl es and she was notionless and silent. Wod was standi ng
with one foot on the floor and one knee on the couch having

sexual intercourse with MA. from behind. Johnson returned to



Austin’s roomand tried unsuccessfully to tel ephone him He
told Padgett they needed to go into the living roomand stop
Wod from having sex with MA.

Padgett went into the living roomand al so wat ched
Wod having sex with M A  Testinony differed as to what
happened next. Johnson stated that he returned to find that
Padgett was now having sex with M A  Padgett denied this and
cl ai med that he nasturbated, ejaculated and inserted his fingers
into MA 's vagina. At this point, Johnson left the house in
tears and while still only a few houses down the street
encountered Austin and his friends driving back to the house.
Johnson refused to tell Austin exactly what had happened, but
told himto get home quickly.

When Austin arrived honme, he found his sister |lying on
the couch, still partially undressed and very wet around her
private parts. She was so unresponsive that Austin feared she
was dead. He rolled her onto the floor and finally found her
pul se and heard her breathing. Padgett and Wod were in
Austin’s bedroom and feigned i gnorance as to what had gone on in
the living room Padgett was tal king on a cell phone and Wod
was pretending that he had just awoken in Austin’s bed. Austin
told them he would find out what happened and set out in pursuit
of Johnson. At first, Padgett and Wod followed him but as

Austin caught up to Johnson and began to speak with him the
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other two turned and fled back to the house. Padgett and Wod
got into Padgett’s car and drove away qui ckly, causing the tires
to squeal

Austin returned honme and finally was able to wake M A
He told her what had happened and she began crying saying that
she neither knew of nor consented to sexual acts being perforned
upon her by Wod and Padgett. Austin took his sister to the
police departnment and then to the hospital where a rape
exam nation was perforned and sanples collected fromher. Prior
to the exam nation, M A had used the bathroom Both Padgett
and Wod submtted to rape kit exam nations and gave statenents.
Padgett only admitted to fondling the victimwhile Wod denied
any sexual contact with MA The state crine lab was able to
test senmen fromthe vagi nal snear, external genital swabs and
the victims clothing. Padgett’s DNA matched the sanpl es
retrieved fromthe victim

Bot h Padgett and Wod were indicted for first-degree
rape. Prior to trial, Padgett entered a guilty plea to first-
degree sexual abuse in exchange for a five-year sentence and his
agreenent to testify against Whod. At trial, Johnson testified
t hat he saw both Padgett and Wod rapi ng an unconsci ous M A
Padgett’ s testinony confirned the details of Wod s assault on
M A., as recounted by Johnson, but he differed from Johnson’s

testinmony in regard to his own actions toward M A Wod chose
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not to testify in his defense. The trial court instructed the
jury on the offense of first-degree rape as well as on the

| esser included offense of first-degree sexual abuse over Wod s
objection. The jury convicted Wod of first-degree rape and
this appeal follows.

Wod’ s sol e argunent on appeal is that the trial court
erred in denying his notion for a directed verdict since there
was i nsufficient evidence introduced to support an el ement of
the offense. Specifically, Wod contends that the Conmmonweal th
failed to introduce evidence of penetration which is required to
prove first-degree rape. MA was unable to testify to the
assaul ts agai nst her since she was unconsci ous when they
occurred. The nedical reports showed no injuries to her genital
area. Thus, the only evidence of penetration canme in the form
of witness testinony from Johnson and Padgett. Padgett
specifically testified that he saw Wod penetrate M A. and that
he had no doubt that what he saw was sexual intercourse. In
addition, he stated that when Wod was finished raping MA., he
turned to Padgett and said, “here you go” which Padgett took to
nmean that it was his turn to have sex with the victim

In his argunent for a directed verdict, Wod stated
that the Commonwealth failed to introduce scientific or nedica
evi dence of penetration. However, Kentucky |aw does not require

t hat proof of penetration be supported by nedi cal evidence.
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St oker V. Commonweal th, Ky., 828 S.W2d 619 (1992). Wen ruling

on a notion for a directed verdict, the trial court is required
to consider all of the evidence in the |light nost favorable to
t he opposing party and to draw all fair and reasonabl e

inferences in favor of that party. D shman v. Commonweal t h, Ky.

906 S.wW2d 335 (1995); Lawson v. Commobnweal th, Ky., 53 S.W3d

534 (2001). On review, we nust determ ne whether it was clearly
unreasonable for the jury to have found Wod guilty.

Comonweal th v. Sawhill, Ky., 660 S.W2d 3 (1983). However, it

is not our place to substitute our judgnment regarding the
credibility of witnesses for that of the trial court and jury.

Commonweal th v. Jones, Ky., 880 S.W2d 544 (1994). The jury

heard evi dence that Padgett w tnessed Wod havi ng sexua
intercourse with MA and that, fromhis vantage point, he was
abl e to observe Wod penetrating her while she was unconsci ous.
Clearly, the jury believed the accounts of Wod' s activities

gi ven by Johnson and Padgett. |In fact, the trial court went so
far as to instruct the jury that they could find Wod guilty of
the |l esser included offense of first-degree sexual abuse if they
bel i eved that his sexual contact with M A did not include
penetration. Consequently, we are unable to say that it was
unreasonable for the jury to find Wwod guilty of first-degree

rape based on the evidence offered by the Commonweal t h.



For the foregoing reason, the judgnment of the Garrard

Circuit Court is affirned.
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