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BEFORE: BARBER, KNOPF, AND TACKETT, JUDGES.

BARBER, JUDGE: In this appeal Appellant, Frederick Al exander
Martin (Martin), challenges his conviction and sentence for one
count of ki dnapping, two counts of m sdenmeanor assault, and one
count of terroristic threatening on the grounds that the

adm ssi on of videotape proceedings froma prior donestic

vi ol ence proceeding were inproperly admtted and certain
comments made by the prosecutor in closing argunent were

i mproper. Each ground urged for reversal is founded upon

pal pabl e error because no objections were nade to the evidence



at trial. W believe that Martin's conviction and sentence nust
be reversed for the reasons that foll ow
RCr 10. 26 provides that:

A pal pabl e error which affects the
substantial rights of a party may be

consi dered by the court on notion for a new
trial or by an appellate court on appeal,
even though insufficiently raised or
preserved for review, and appropriate relief
may be granted upon a determ nation that
mani fest injustice has resulted fromthe
error.

See al so KRE 103(e). Manifest injustice, while not being
susceptible to exact definition, applies where an appellate
court can say that a m scarriage of justice has resulted.

Commonweal th v. MG, Ky. App., 75 S.W3d 714, 719 (2002). It

has been said that manifest injustice requires a review ng court
to conclude that there is a substantial possibility that the
outcome of the trial would have been different. Brock v.

Commonweal th, Ky., 947 S.W2d 24, 28 (1997); Partin v.

Commonweal th, Ky., 918 S.W2d 219, 224 (1996); Commonwealth v.

Ml ntosh, Ky., 646 S.W2d 43, 45 (1983); Schaefer v.

Commonweal th, Ky., 622 S.W2d 218, 219 (1981).

Martin's conviction in this case arose out of a series
of events that began on February 18, 2002. According to the
testimony of Dawn Kirby (Kirby) she and Martin had dated but
recently broken up. She and Martin were at a friend s residence

drinking. Kirby evidently |eft the residence and returned
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several times. On the last occasion of her return Martin took
the keys to her vehicle and Kirby followed himoutside. The two
began arguing with Kirby sitting in the passenger seat and
Martin in the driver’s seat. Kirby was urging Martin to | eave
whil e seated partially in the car. Mrtin put the car in gear
and began to drive away — in response Kirby pulled her leg into
t he car and shut the door.

The two drove to a Sonic restaurant where Kirby
testified that Martin hit her. They then returned to the
resi dence they began from (Tara Luten’s) where Kirby stated that
Martin continued to hit her, pushed her out of the car, and then
got out and pushed her back into the vehicle. Martin then
attenpted to re-enter the driver’s seat, but Kirby had | ocked
the doors. Martin then continually junped on the hood of the
car until being renoved by Tara Luten’s brother. Sonetine
during this Tara Luten got into the car with Kirby. The two
proceeded to the energency roomof a nearby hospital, filed a
police report, and then returned to Tara Luten’s residence.

Sonetinme later Kirby, Tara Luten, and Kei sha
Hal I i burton decided to | eave the residence and drive around and
visit another friend. During their journey they came upon sone
of Martin's sisters and Tara Luten and Kei sha Hal | i burton got

out of the car to confront themw th the events of the day.



Kirby remained in the vehicle. At that tinme Martin, who had
been hiding under clothes in the backseat, junped out and got
into the driver’s seat of the car. He then drove off with
Kirby, eventually stopping at a flood wall. Kirby testified
that Martin repeatedly struck her on the way to the fl ood wall
and after they reached the destination even striking her on the
back of her legs with the antenna fromthe car. She also stated
that Martin threatened to kill her and throw her body in the
river.

After sone tinme Martin and Kirby got back into the car
and made a stop to buy sone cigarettes. Shortly afterwards the
two were stopped by the police. Wen the officer approached the
car Martin junped out and ran away. Kirby got into the driver’s
seat of the car. The police officer chased Martin around a
bui | di ng but was unable to catch himand he returned to the car
and told Kirby to drive to a notel.

Kirby testified that she and Martin then went to a
hotel where they obtained a roomfor the evening. She and
Martin spent the night there and the next norning Martin wanted
to be taken to his nother’s hone. He got into the car under the
cl ot hes he had hid under the previous day and Kirby drove.

Anot her police officer stopped the vehicle, but Kirby told him

that she did not know where Martin was currently. After the



stop Kirby took Martin to his nother’s house, then returned to
Tara Luten’s where she net her nother, and went to the police.

O her testinony in the trial contradicted that of
Kirby’s that Martin returned to the car after being stopped by
the police the first tine. Anmanda Hobbs and Debbi e Henry
testified that Martin cane to the residence of Amanda Hobbs
asking for aride to a notel and they took himthere. At the
hotel a young wonman cane out to neet himand she did not appear
to be afraid.

There was al so proof that when Kirby went to the
police the second tine, after spending the night with Martin,
that she “forgot” to tell the police about staying with Martin
t he previous evening and so returned to nmake another statenent.

At Martin s trial before any of this testinony was
elicited, the prosecutor had the videotaped donestic viol ence
proceeding held in the district court admtted into evi dence.
No objection to the tape was nade.

On the tape Martin appears in jail clothing along with
the District Judge, a bailiff, the county attorney, and Kir by.
At the hearing the District Judge swears in both Kirby and
Martin and then reads the allegations in the petition for the
protective order. Those allegations are a sumary of the
testinmony given by Kirby at the subsequent crimnal trial.

After stating a synopsis of the events the court inquires of
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Kirby if those allegations are true to which she responds “Yes.”
The court then asks Martin if he wishes to reply to the
al | egati ons.

Martin then denies ki dnapping Kirby, but admts that
he was trying to |leave in her car although he knew she woul d be
angry. Martin also admts threatening Kirby, but not until
after she threatened him He then goes on to admt hiding in
her car, grabbing Kirby, and driving off. Martin further states
that he and Kirby were fighting. At this point the court
advises Martin that he may want to stop tal king since he has
crimnal charges pending. After this Martin admts that there
was Vi ol ence between him and Kirby. The hearing concludes with
the court finding that there is sufficient evidence to warrant
t he i ssuance of a donestic violence order and inposing other
conditions on Martin such as counseling.

On appeal Martin makes several arguments that the
vi deot ape of the donestic violence proceedi ng should not have
been admitted into evidence. First is the fact that he appears
in obvious jail clothing on the tape. Secondly, he was not
advi sed of his right to counsel. Third, he was not advised of
his right to remain silent. Fourth, the district court’s
summary of Kirby's allegations inperm ssibly bolstered her
testinmony. Fifth, the court’s findings had the effect of

casting official suspicion on Martin. And, finally, that the
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adm ssion of the videotape violated the prohibition in KRS

403. 780 agai nst the adm ssion of such evidence in a subsequent
crimnal trial. For all of these reasons Martin maintains that
t he vi deotape shoul d not have been admitted, and the failure to
exclude it constitutes pal pable error.

The first contention that Martin's appearance in jail
clothing is error is based on RCr 8.28(5). That provision of
the Rules states that a defendant shall not be required to wear
the distinctive clothing of a prisoner when appearing before the
jury.

The United States Suprene Court recognized the
prejudice to a defendant required to appear before the jury in

jail clothing in 1976. |In Estelle v. Wllians, 425 U S. 501, 96

S.C. 1691, 48 L.Ed.2d 126 (1976), the Court held that it is
reversible error to require a defendant to appear before the
jury in jail clothing if objected to by the defense. I1d. 425
U S at 512-513, 96 S. . at 1697. Kentucky has |ikew se
acknow edged that when objection is nmade and overrul ed, the
def endant’s appearance in jail clothing before the jury is

reversible error. Scrivener v. Commonweal th, Ky., 539 S. W 2d

291, 292 (1976).
However, these cases nmeke clear that an objection nust
be made in order to preserve the error. |In Martin' s case no

obj ection was nade, therefore, his appearance before the jury in
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prison clothing by way of the videotape is not, by itself, a
pal pabl e error requiring reversal.

Martin's contention that pal pable error was commtted
by denying himthe right to counsel at the donestic violence
hearing also nust fail. The right to counsel is guaranteed by
the Fifth Arendnent to the United States Constitution and § 11
of the Kentucky Constitution. Those two provisions assure a
defendant the right to counsel in all crimnal proceedings. The
right to counsel is a matter of procedural due process and not

substantive crimnal |law. Fraser v. Commonweal th, Ky., 59

S. W 3d 448, 455 (2001).

The United States Suprene Court has recently
considered the issue of when the right to counsel attaches, and
hel d that the right to counsel attaches to charged offenses.

Texas v. Cobb, 532 U. S 162, 172-173, 121 S.Ct. 1335, 1343, 149

L. Ed. 2d 321 (2001).

A donestic violence hearing under KRS 403. 745 does not
i nvol ve a “charged offense” within this nmeaning. A donestic
vi ol ence proceeding is civil in nature because the possible
consequences do not involve the deprivation of the respondent’s
[iberty. It is only if an order is issued and violated that the
possibility of crimnal sanctions cones into play under KRS
403.763. Thus, we hold that a respondent in a donestic violence

hearing is not entitled to counsel under the Fifth Armendnent to
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the United States Constitution or 8§ 11 of the Kentucky
Constitution. Accordingly, the failure to have counsel at
Martin's donestic viol ence hearing cannot provide grounds for
rever sal

We shall deal with the remai nder of Martin’ s argunents
bef ore addressing the issue of whether he should have been
advi sed of the right to remain silent in the donestic viol ence
heari ng since the consideration of it is lengthier.

Error is alleged in that the district court judge's
summary of Kirby’'s allegations against Martin at the donestic
vi ol ence hearing inpermssibly bolstered Kirby's testinony at
trial. W agree with this contention. The videotape was the
first piece of evidence introduced at the trial, and the first
matter discussed by the district court on the tape was Kirby’'s
al l egations that Martin had ki dnapped her, assaulted her, and
t hr eat ened her.

KRE 801A(a)(2) allows the adm ssion of a prior
consi stent statenent even though the declarant is available to
testify if a proper foundation is laid pursuant to KRE 613 and:

[ T] he statenent is:

(2) Consistent with the declarant’s

testinmony and is offered to rebut an
express or inplied charge against the

decl arant of recent fabrication or
i nproper influence or notive;.



The testinony of Kirby, sumrarized by the district court on the
vi deot ape, was clearly not offered in accordance with the rule
and served only to bolster Kirby' s testinony at the trial.

In an anal ogous case the Kentucky Suprene Court
reversed a nurder conviction in part because the audio portion
of a videotaped “reenactnent” of the crinme played four tines
during the defendant’s trial constituted prior consistent
statenents of one of the investigating officers and was not
offered in accordance with the Rules of Crimnal Procedure or

for any other proper purpose. Fields v. Commonweal th, Ky., 12

S.W3d 275, 280 (2000).

Not only was Kirby' s testinony at trial bol stered by
t he adm ssion of the videotape, but the conclusion of the court
— that acts of donestic violence had been comm tted based on the
same facts as those alleged by the Comonwealth at Martin's
crimnal trial — in effect cast official suspicion on Martin
that he had conmtted the very crinmes he had been charged wth
by the Conmmonweal th. The United States Suprene Court has held
t hat a defendant:

Is entitled to have his guilt or innocence

determi ned solely on the basis of the

evi dence introduced at trial, and not on

grounds of official suspicion, indictnent,

conti nued custody, or other circunstances
not adduced as proof at trial.
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Tayl or v. Kentucky, 436 U. S. 478, 485, 98 S.Ct. 1930, 1934, 56

L. Ed. 2d 468 (1978). Wile this holding was nade in the context
of the failure to give an instruction on the presunption of

i nnocence, we believe that the statenent made by the Court
applies with equal force to the situation presented in this
case. The district court’s judgnent was not presented as proof
of guilt at Martin's trial, yet the jury was allowed to hear the
court’s concl usions without any adnonition to reach its own

deci sion about Martin's guilt or innocence without reference to
any other authority s determ nation.

Havi ng said that the bolstering of Kirby s testinony
and the official suspicion cast by the district court are error,
we do not believe that either, standing alone, would constitute
pal pable error. Wre these errors the only ones conmtted at
the trial, we cannot say that there would be a substantia
possibility that the outconme would be different.

Martin al so urges that coments nmade by the prosecutor
in closing argunent were inproper and anmount to pal pable error.
Specifically, the prosecutor inplored the jury, “You are
representatives of the community. You nmust send a signal today
that this kind of behavior will not be tolerated in MCracken
County.”

When considering remarks made by a prosecutor in

closing argunent this Court nust deternm ne whether it was so
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egregious as to deny Martin due process of law. Slaughter v.

Commonweal th, Ky., 744 S.W2d 407, 411 (1988). Considering the

wi de latitude allowed to counsel in closing argunents, we do not
bel i eve that the remarks Martin conplains of cross any lines

delineated by law. See Slaughter, 744 S.W2d at 412; Jackson v.

Commonweal th, 301 Ky. 562, 566, 192 S.W2d 480, 482 (1946).

Martin argues that the failure to advise himof his
right to remain silent at the donestic violence hearing is
pal pable error. W agree.

The right to remain silent is founded upon the 5'"
Amendnment to the United States Constitution and 8§ 11 of the
Kentucky Constitution. Those provisions prohibit a defendant
from bei ng conpelled to give evidence agai nst hinself although
t he Kentucky Constitution is considered to be possibly broader

than the federal constitution on this subject. See Shull v.

Commonweal th, 475 S.W2d 469, 472 (1971).

The origin of the right against self-incrimnation did

not begin with Mranda v. Arizona, 384 U S. 436, 86 S.C. 1602,

16 L.Ed.2d 694 (1966), although it is probably the nost

recogni zed citation. An exam nation of the case | aw, however,
denonstrates that the right, enbodied in the Fifth Anendnent to
the United States Constitution and 8 11 of the Kentucky
Constitution, has been considered frequently prior to that

| andmar k deci si on.
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To begin with, the right to remain silent applies not
only to crimnal proceedings, but in civil proceedi ngs and where

one is merely a witness. Akers v. Fuller, 312 Ky. 502, 504, 228

S.w2d 29, 31 (1950); Kindt v. Mirphy, 312 Ky. 395, 401, 227

S.W2d 895, 898 (1950). Wiile not every witness is entitled to
be advised of his or her right against self-incrimnation, the
wei ght of authority holds that the testinony of a person at a
prior proceedi ng where he or she appears as a w tness, but has
not been accused or placed under suspicion, is adm ssible
agai nst himor her in a subsequent crimnal prosecution. This
is based on the determination that the individual’'s testinony
was voluntarily given. However:

Were a person is called as a party in

anot her proceeding, that is, as one accused

or under suspicion, and the object of the

hearing, his or her testinmony nmay not be

used agai nst himor her in any nanner,

unl ess he or she has specifically waived his
or her privilege against self-incrimnation.

21A Am Jur.2d Crimnal Law 8 1154 (Enphasi s added.)

Kentucky law is in agreenent with this authority. 1In
an unbroken |ine of cases stretching back to at |east 1873,
Kentucky has held to the principle that a defendant’s forner
testinmony i s adm ssible against himin his subsequent crimna

trial only if voluntarily given. See, e.g., Canler v.

Commonweal th, Ky., 870 S.W2d 219, 221 (1994) (“involuntary

st at enent cannot be used at trial under any circunstances.”)
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In Pruett v. Conmonweal th, 199 Ky. 35, 250 S.W 131

(1923), the Court considered the question of whether the
statenments of one who was under suspicion of a crinme and who
testified at a coroner’s inquest could be admtted at a
subsequent trial. After examning the lawin this jurisdiction
as well as others the Court held:

The facts, circunstances, and state of

public feeling m ght be directed against a

suspected person to such an extent as to

render the coroner’s inquest practically

equi valent to an examning trial of the

suspect. Under such conditions, if sworn

wi t hout being cautioned, it could hardly be

said that his testinony would be voluntary.

Id. 250 SSW at 134. The Court went on to hold that one
suspected of a crinme, but not charged, has the burden of show ng
that his former testinmony was involuntary. 1d.

Fromthe Court’s discussion in Pruett and ot her case
law in Kentucky, it is clear that the rule has always been that
in order for testinony given by an individual to be adm ssible
agai nst himin a subsequent proceeding it must be voluntary. 1In
addition, if the individual has been charged with a crine, and
in sone circunstances is suspected of a crinme, and testifies,
his statenents at the forner proceeding are not consi dered

vol untary unl ess he is advised of his right agai nst self-

incrimnation. See Brown v. Commonweal th, Ky., 275 S.W2d 928,

932 (1955) (where defendant not under arrest and testifies at
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coroner’s inquest, his statenments are voluntary and adm ssi bl e

at subsequent crimnal trial); Sanms v. Commonweal th, 294 Ky.

393, 171 S.W2d 989, 992 (1943) (defendant’s statenents at court
of inquiry after being advised of right not to incrimnate
hersel f were adm ssible at subsequent crimnal trial); Addington

v. Cormmonweal th, 200 Ky. 290, 254 S.W 889, 889-890 (1923)(plea

of guilty in federal court adm ssible in subsequent state

crimnal proceeding); Bess v. Commonwealth, 26 Ky.L.Rptr. 839,

118 Ky. 858, 82 S.W 576, 578 (1904) (testinony of defendant
made at first trial is adnissible at second trial even where

accused elects not to testify); Seaborn v. Commonweal th, 25

Ky.L.Rptr. 2203, 80 S.W 223, 223 (1904) (voluntary statenents
made by accused at his examning trial held adm ssible in

subsequent crimnal trial); Smth v. Conmonwealth, 16 Ky.L.Rptr.

169, 26 S.W 1100, 1101 (1894) (defendant’s testinony in two
prior proceedings adnmi ssible at his crimnal trial); Sanderson

v. Conmonweal th, 11 Ky.L.Rptr. 341, 12 S.W 136, 137 (1889)

(defendant’ s statenents before grand jury are adm ssible in

crimnal trial); Comonwealth v. Benge, 7 Ky. Op. 408 (1873)

(defendant’ s statenents before county judge adni ssible at
crimnal trial).

Thus, it is seen that the magjority of cases have found
that the forner testinony of a defendant is admi ssible at his or

her subsequent crimnal trial. However, all have applied the
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rule found in Tines v. Commonweal th, 25 Ky.L.Rptr. 1233, 77 S.W

363, 364 (1903), where the Court held:

‘[ T]he testinony of an accused party, taken as
such, is not adm ssible when such accused party
is put on his oath and sworn and exam ned. This
rule is founded upon the unreliable as well as
the inquisitorial character of such statenents;
and therefore, when a man, having been arrested
by a constable, w thout warrant, upon suspicion
of having conmtted nmurder, was exam ned as a

wi tness at the coroner’s inquest, it was held
that the statenents thus nade by hi mwere not
adm ssi bl e against himon his trial for the
murder. The same rul e obtains where the
defendant is conpelled to answer under oath
guestions by the commtting magi strate.” W
think the affidavit introduced in this case
clearly cones within the rule of | aw above
stated, and, as it constituted the sole link in
any way connecting appellant, Tines, with the
conmi ssion of the crime, the court should have
perenptorily instructed the jury to find himnot

guil ty.

Id. quoting Wharton, Criminal Evidence, § 668.

As we have said, the common thread in all of the cases
cited is whether the former testinony of the defendant can be
said to be voluntary at the tine it was nade.

The rule in this jurisdiction is that where a person
stands accused of a crinme and is sworn to testify in a
proceedi ng other than his or her crimnal trial, the testinony
is not voluntary unless he or she is warned that the testinony
may be used against himor her at a later tinme and then chooses
to testify anyway. The weight of authority from other

jurisdictions also agrees with this view See 5 A L.R 2d 1404,
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Use in Subsequent Prosecution of Self-Incrimnating Testinony
G ven Wthout Invoking Privilege.

Turning to Martin’s case in particular, his testinony
given in the donestic violence hearing was made under oath. He
was not warned in any way that he had a right not to incrimnate
hinmself. Only after he nmade dammi ng statenents against his
interest did the district judge attenpt to stop himfrom sayi ng
anything further. Even the court’s advice did not clearly
convey to Martin that he had a right not to incrimnate hinself,
it only cautioned that he may not want to say anything el se
since he had crimnal charges pending.

Al'l of the statenments nmade by Martin at the donestic
vi ol ence hearing were admtted into evidence at his crimna
trial. This was clearly an error and one of constitutiona
proportions. Mreover, we believe it to be pal pable error
because it was the only evidence against Martin that cane from
hi m since he elected not to testify. His election not to
testify was an assertion of his right to remain silent and not
be conpelled to give evidence against hinself. The adm ssion of
his sworn testinmony fromthe donestic viol ence hearing, given
wi t hout being advised of his right against self-incrimnation,
tranpled this right. The outconme of the trial mght well have
been different if the jury had not heard Martin s own

adm ssions. The jury inposed the m ni num sentence for
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ki dnappi ng and | ess than the nmaxi num for the other charges. The
Commonweal t h’ s evi dence agai nst himwas not overwhel m ng and we
conclude that there is a substantial possibility that the
outcome of the trial would have been different w thout the

adm ssion of the forner testinony. W are also mndful that the
other errors noted above, while not rising to the |evel of

pal pabl e error individually, added to the error of admtting
Martin's former testinony, and only serve to reinforce our view
that had the errors not been commtted, there is a substantia
possibility that the outcone of the trial nay have been
different.

Finally, Martin has argued that the adm ssion of his
testinmony fromthe donestic violence hearing runs afoul of KRS
403. 780. That statute prohibits the introduction of testinony
of fered by an adverse party in a donmestic violence proceeding in
a subsequent crimnal trial involving the same parti es.

The Commonweal th has responded that KRS 403.780, while
it acts to exclude Martin' s forner testinony, is in conflict
with KRE 801A(b) (1) which allows the adm ssion of statenments of
a party. The reasoning goes that the statute is an attenpt to
unilaterally anmend the Rul es of Evidence and the Legislature is
prohi bited fromso acting by 88 27, 28, and 116 of the Kentucky
Constitution and KRE 1102(b). Those sections provide for the

separation of powers between branches of governnent and give to
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t he Kentucky Suprenme Court the sole authority to pronul gate
rules of practice and procedure under the Kentucky Rul es of

Evi dence. The Suprene Court has held KRS 532. 055(2)(a)6, which
al l oned adm ssion of juvenile court records in certain

ci rcunst ances, unconstitutional as violative of the above

principle. Mnns v. Commonwealth, Ky., 80 S.W3d 439, 446

(2002). And this is the authority the Cormonwealth relies on in
t he present case.

W do not believe, however, that KRS 403. 780 conflicts
with KRE 801A(b) (1) in this case. KRS 403.780 nerely recognizes
t he principles of constitutional |aw we have di scussed above;
nanmely that the accused has a right not to incrimnate hinself
and to be advised of that right before giving sworn testinony.
KRS 403. 780 seeks only to protect that right in the
circunstances before us in Martin' s case.

W decline to consider whether KRS 403.780 woul d
violate constitutional principles on other facts since our
decision is not founded on its application, but on the
application of constitutional principles that are enbodied in
the Fifth Arendnment to the United States Constitution and § 11
of the Kentucky Constitution which surely supersede any

statutory directives.
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For the above stated reasons Martin’s conviction and
sentence is reversed and the case is remanded for proceedi ngs

consistent with this Opinion.
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