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BEFORE: DYCHE, KNOPF, AND TACKETT, JUDGES.
TACKETT, JUDGE: Tavner Dunlap, Jr., Patricia Means, Wodford
Properties, Inc., and Amsouth Bank, executor and trustee of the
estate of WIlliamE. Dunlap, appeal fromthe judgnent of the
Whodford Circuit Court which held that the val ue of a power of
appoi ntment assigned to Myrtle Dunlap was equal to $571, 147. 53.
Appel I ants argue that the power of appointnent was a pecuni ary
bequest and not a fractional bequest, and that its val ue was
fi xed upon Tavner B. Dunlap, Sr.'s death in 1969 at $53, 105. 71,
or 48.945% of the value of the real estate at the tinme of Tavner
Sr.'s death. On review of the I anguage of the will and the
applicable law, we affirm

Tavner B. Dunlap, Sr. died in 1969, and his w |
specified that his wife, Mrtle, would have a power of
appoi ntment "of an anmount equal to fifty percent . . . of the
val ue of ny adjusted gross estate as finally determ ned under
the Internal Revenue Code for Federal Estate Tax purposes. . .".
The will further specified that "she is authorized . . . to make
testamentary disposition of so much of the real estate, the

val ue of which, together with the property herein devised to her

outright, will equal said fifty percent . . . of the value of ny
adj usted gross estate. . .". The balance of the real property,
the will said, would then be sold at Myrtle's death and the

proceeds divided between his four sons, Tavner Jr., Witney,
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WIlliam and John. Tavner Jr. would receive a 28% share and the
others a 24% share each. John assigned his vested share of the
remai nder to Wodford Properties, Inc.

The circuit court held this bequest to be a fractiona
bequest giving Myrtle the power to appoint a share of the
proceeds of the sale of the real estate to a person of her
choosing, in this case Appellee Witney Dunlap Il1. The anount
of that bequest equal ed $571, 766. 98, according to the court's
order. This appeal foll owed.

A testator is presuned to know the law at the tine of

his death. Pitt v. Estate of Glbert, 672 S.W2d 70 (Ky. App

1985). The Appellants argue that the | aw of the period when
this will was drafted woul d recogni ze this | anguage as that of a
formul a pecuniary marital deduction, a nethod of mnimzing the
estate tax and maxi m zing the marital deduction often enpl oyed
at the time. The appellee argues that the | anguage reflects a
fractional bequest, which was al so a recogni zed net hod of
maxi m zing the marital deduction. The Appellant cites to
materials on estate planning by Casner!, witten near the tine of
the will's drafting, which indicate that this type of |anguage
was usually intended to designate a pecuniary bequest, as the
val ue of the adjusted gross estate is a sumcertain. The power

of appointnent, under that interpretation, would be over a

L' A Janes Casner, Estate Planning — Marital Deduction Provisions of Trusts,
64 Harv. L. Rev. 582 (1951).
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speci fic sum determ ned fromthe value of the adjusted gross
estate for federal estate tax purposes, and not over a
percentage of the real estate.

Both parties have extensively argued their positions
intheir briefs. Utimately, the intent of the testator nust be
determined fromthe will itself. The |anguage of a will nust be
given its ordinary neaning, in the context of the tine it was
drafted. The parties agree that Tavner Sr.'s intent was to take
maxi mum advant age of the marital deduction for estate tax
pur poses. Beyond that, they agree on little: the key question
to be resolved is whether the val ue of the subsequent
di stribution should be determ ned at the tinme of Tavner Sr.'s
death or at the tinme of Ms. Dunlap's death nore than three
decades later. The circuit court held that the intent of the
testator was not to fix forever the value of the power of
appoi ntment as the dollar value at the tinme of his death, but
rather to give her the authority to distribute half of his
estate as she saw fit. |In support of its holding, the court

cited Hurst v. First Kentucky Trust Co., 560 S.W2d 819 (Ky.

1978). That case dealt with simlar |anguage in a wll, and,
significantly, the Kentucky Suprenme Court stated that the
testator wanted his wife "to receive a total of one half of his
estate, and this purpose can only be acconplished by taking into

consi deration the appreciated val ue and depreci ated val ue of al



assets at the time of distribution." Id. at 821. W believe
this precedent is applicable and binding. The result urged by
the Appellants is not supported by any rel evant authority. W
believe that it would frustrate the intent of the testator
rather than effectuate it to limt the anbunt of the power of
appoi ntnment to the percentage of the dollar value of the estate
in 1969. The testator nust have contenplated that his wife
coul d survive himby many years, and gave her the authority to
appoint a share of his whole estate, even if that estate woul d
increase in value substantially. Therefore, we hold that the
circuit court's judgnment nust be affirned.

For the foregoing reasons, the judgnent of the
Wodford Grcuit Court is affirned.
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