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BEFORE: GUI DUGLI, JOHNSON, and M NTON, Judges.
M NTQN, Judge: In this forfeiture case, the circuit court held
that it had discretion to determ ne whether or not to order the
forfeiture of Amanda Shirley s autonobile. Exercising that
di scretion, the court held that forfeiture was not appropriate
in Shirley s case.

In the underlying crimnal action, Shirley pled guilty
to one count of trafficking in a controlled substance in the

first degree, one count of illegal possession of drug



par aphernalia, and one count of prescription drugs not in the
original container. The charges stemmed from a transaction that
occurred in Shirley’s N ssan Maxinm, al beit wthout her
presence. Rat her, the drug transaction involved  her
cohabitating boyfriend, Marcus Wods, and another nale. The
Commonweal th’s theory, as borne out by Shirley's guilty plea,
was that she was fully aware that her vehicle was being used by
Whods to traffic drugs.

The plea agreenent reached between Shirley and the
Commonweal th provided for the forfeiture of various itens of
personal property seized at the tinme of Shirley's arrest;
however, it was silent regarding forfeiture of the vehicle. The
Commonweal th expressed its intent to seek forfeiture of the
vehi cl e, which Shirley opposed.

At the sentencing hearing, the court sentenced Shirley
to a period of probation. The court refused to forfeit the
vehicle, holding that it had discretion regarding whether to
order forfeiture and that, in this instance, forfeiture is
i nappropri ate.

The Commonwealth appeals from the circuit court’s

refusal to forfeit the vehicle and presents two different

argunents in support thereof. Its first argunent is that
forfeiture is mandatory, leaving the circuit court wth no
di scretion to refuse forfeiture. Its second argunent is that



even if forfeiture is discretionary, in this instance, the
circuit court abused that di scretion by limting the
Conmonweal t h’ s proof.

Fol l owi ng sentencing, the circuit court stated that it
would not forfeit Shirley s vehicle. The Conmmonweal th argues
that it was inproper for the circuit court to refuse to allow it
to present additional evidence or argunent regarding the
forfeiture. However, the Conmmonwealth has not pointed to any
additional evidence that needed to be presented, or for that
matter, any evidence whatsoever which was not already part of
the record. In fact, pursuant to the plea agreenment and pre-
sentence investigation report, the circuit court had before it
all the facts relevant to Shirley' s case. As such, we are
unable to discern any prejudice suffered by the Comobnwealth.
Any error in failing to hold a separate “forfeiture hearing” was
harm ess.?

Turning to the Comonwealth’s main argunent, we are
called upon to determne whether the statutory forfeiture
provi sions contained in Kentucky Revised Statutes (KRS) 218A

contenplate a discretionary decision by the <circuit court

! Ky. R im P. (RCr) 9.24. However, this analysis assunes there
was error. The Conmmonweal th has not pointed us to any authority which
would require the circuit court to hold a distinct “forfeiture
hearing” in this instance, other than its argunment that forfeiture is
mandatory in all circunstances.



regarding forfeiture. This determ nation hinges

interpretation of KRS 218A. 410, which provides:

(1)

ture:

The

(a)

(b)

(c)

(d)

followng are subject to forfei-

Controlled substances listed in
Schedule | that are possessed

transferred, sold, or offered for
sale in violation of this chapter
are contraband and shall be seized
and summarily forfeited to the
st at e.

Controlled substances listed in
Schedule 1, which are seized or
come into the possession of the
state, the owners of which are
unknown, are contraband and shall
be summarily forfeited to the
state.

Species  of plants from which
controll ed subst ances in
Schedules | and Il may be derived
whi ch have been pl ant ed or
cultivated in violation of this
chapter, or of which the owners or
cultivators are unknown, or which
are wild growhs, my be seized
and summarily destroyed or for-
feited to the state. The failure,
upon demand by the |aw enforcenent
agency or its authorized agent, of
the person in occupancy or in
control of land or prem ses upon
which the species of plants are
gr owi ng or bei ng st or ed, to
produce an appropriate registra-
tion, or proof that he is the
hol der thereof, ~constitutes au-
thority for the seizure and
forfeiture of the plants.

Al | subst ances, machi nery, or
devi ces used for the manufacture,

on

an



(e)

()

(9)

(h)

packagi ng, repackaging, or mark-
i ng, and books, papers, and
records, and all vehicles owned
and used by the seller or dis-
tributor for t he manuf act ure,
distribution, sale, or transfer of

subst ances in vi ol ati on of
KRS 218A. 350 shall be seized and
forfeited to the state. Sub-
st ances manuf act ur ed, hel d, or
di stri buted in vi ol ati on of

KRS 218A. 350 shall be deened con-
t r aband.

Al l controlled substances which
have been manufactured, distrib-
uted, dispensed, possessed, being
hel d, or acquired in violation of
this chapter

All raw materials, products, and
equi pnent of any kind which are

used, or intended for use, in
manuf acturing, conpounding, proc-
essing, delivering, inporting, or

exporting any controlled substance
in violation of this chapter.

Al property which is wused, or
intended for use, as a container
for property descri bed in
paragraph (e) or (f) of this sub-
section.

Al conveyances, including air-
craft, vehicles, or vessels, which
are used, or intended for use, to
transport, or in any manner to
facilitate the transportation, for
the purpose of sale or receipt of
property descri bed in par a-
graph (e) or (f) of this
subsection, but:

1. No conveyance used by any
person as a commbn carrier in
the transaction of business



(i)

(J)

as a conmon carrier i's
subject to forfeiture under
this section wunless it is
proven beyond a reasonable
doubt that the owner or other
person in charge of t he
conveyance 1is a consenting
party or privy to a violation
of this chapter;

2. No conveyance is subject to
forfeiture under this section
by reason of any act or
om ssion established by the
owner thereof to have been
commtted or omtted w thout
hi s knowl edge or consent;

3. A forfeiture of a conveyance
encunmbered by a bona fide
security interest is subject
to t he I nt er est of t he
secured party if he neither
had know edge of nor con-

sent ed to t he act or
om Sssi on;

4. The forfeiture provisions of
this par agr aph shal | not
apply to any m sdenmeanor
of f ense relating to
mari j uana.

Al'l books, records, and research
products and materials, including
fornmul as, mcrofilm tapes, and
data which are wused, or intended
for use, in violation of this
chapter.

Everything of value furnished, or

intended to be furnished, in
exchange for a controlled sub-
st ance in vi ol ation of this
chapter, all proceeds, including
r eal and per sonal property,

traceable to the exchange, and al



(k)

noneys, negoti abl e i nstrunents,
and securities wused, or intended
to be wused, to facilitate any
violation of this chapter; except
t hat no property shal | be
forfeited under this paragraph, to
the extent of the interest of an
owner, by reason of any act or
om ssion established by him to
have been conmitted or omtted
wi t hout his know edge or consent.
It shall be a rebuttable presunp-
tion that all noneys, coin, and
currency found in close proximty
to controlled substances, to drug
manuf act uri ng or di stributing
paraphernalia, or to records of
the inportation, manufacture, or
distribution of controlled sub-
st ances, are pr esunmed to be
forfeitable wunder this paragraph.
The burden of proof shall be upon
clai mants of personal property to
rebut this presunption by clear
and convincing evidence. The
burden of proof shall be upon the
| aw enforcenent agency to prove by
cl ear and convincing evidence that
real property is forfeitable under
t hi s paragraph.

Al'l real property, including any
right, title, and interest in the
whol e of any lot or tract of |and
and any appurtenances or inprove-
ments, which is used or intended
to be used, in any manner or part,
to commt, or to facilitate the
conmi ssion of, a violation of this
chapter excluding any m sdeneanor
offense relating to marijuana,
except that property shall be
forfeited under this paragraph, to
the extent of an interest of an
owner, by reason of any act or
om ssi on est abl i shed by t he
Conmonweal t h to have been



(2)

(3)

The

Shirley’s auto,

conpelled to forfeit

its initial burden of establishing the forfeitability of

item provided

committed or omtted wth the
know edge or consent of the owner.

Title to all property, including al
interests in the ©property, forfeit
under this section vests in the

Commonweal th on the commission of the
act or omssion giving rise to for-
feiture wunder this section together
with the proceeds of the property after

the tinme. Any property or proceeds
subsequently transferred to any person
shall be subject to forfeiture and

t hereafter shall be ordered forfeited,
unless the transferee establishes in
the forfeiture proceeding that he is a
subsequent bona fide purchaser for
value wthout actual or constructive
notice of the act or omssion givVving
rise to the forfeiture

If any of +the property described in
this section cannot be |[|ocated; has
been transferred to, sold to, or
deposited with a third party; has been
pl aced beyond the jurisdiction of the
court; has been substantially dimn-
ished in value by any act or omn ssion
of the defendant; or, has been com
mngled with any property which cannot
be divided wthout difficulty, t he
court shall order the forfeiture of any
ot her property of the defendant up to
the value of any property subject to
forfeiture under this section.

Commpnweal th asserts that once an item

is “subject to forfeiture,” the circuit court

the cl ai mant does not succeed in establishing an

the vehicle once the Commonweal th satisfies



affirmati ve defense.? However, Shirley argues that the |anguage
of KRS 218A. 410 differs depending on the relevant subsection
Subsection (1)(h), applicable to Shirley's vehicle, states only
that the item is “subject to forfeiture.” However, ot her
subsections, such as (1)(d), provide that certain itens are
“subject to forfeiture” and “shall be seized and forfeited to
the state.” Shirley argues that the additional |anguage is
necessary to make forfeiture mandatory, whereas stating only
that an itemis “subject to forfeiture” necessarily inplies an
el ement of discretion in determning whether to forfeit the
item

We have found several cases in which courts in other
jurisdictions have been <called wupon to interpret simlar

statutory language. We find People v. One 1986 Cadillac DeVille®

nost instructive. In that case, the Court interpreted Section
14607.6 of the California Vehicle Code, which provides in
rel evant part:

(a) Notw thstanding any other provision of
| aw, and except as provided in this section

a notor vehicle is subject to forfeiture as
a nuisance if it is driven on a highway in
this state by a driver with a suspended or
revoked license, or by an unlicensed driver

who is a registered owner of the vehicle at
the time of inpoundnment and has a previous
m sdeneanor conviction for a violation of

2 See Hinkle v. Commonweal th, Ky.App., 104 S.W3d 778 (2002).

3 70 Cal . App. 4th 157, 82 Cal.Rptr.2d 509 (1999).



subdi vision (a) of Section 12500 or Section
14601, 14601.1, 14601.2, 14601.3, 14601.4,
or 14601.5.

The question before the California Court was whether
the phrase “subject to forfeiture” connoted that the trial court
has discretion to deny a forfeiture. The Court’s reasoning was
as follows:

W first note that to say that property
is “subject to forfeiture” is |less stringent
than to say it shall be forfeited. ( See
generally, e.g., United States v. Kaiyo Mru
No. 53 (9th Cir. 1983) 699 F.2d 989, 1000
fn. 34, [ federal fishery act required
forfeiture of fish illegally taken, however
“The vessel itself continues to be nerely
‘subject to forfeiture ”]; Lapica v. Eighth
Judicial District Court (1981) 97 Nev. 86,
624 P.2d 1003, [premature filing nade
“subject to dismssal” neant dismssal was
assigned to judicial discretion.]) To say
that property is “subject to” forfeiture
admts the possibility it may  not be
forfeited even t hough t he condi tions
necessary to “subject” the property to
forfeiture are net.

Thus, in United States v. One Bell Jet
Ranger |1 Helicopter, [943 F.2d 1121, 1126
(9th Gr. 1991)], the federal court of
appeals read “subject to forfeiture” in the
federal Airborne Hunting Act (16 US. C
§ 742j-1) as neaning “the inposition of
forfeiture by the court is discretionary,”
even though the conditions rendering the
aircraft at issue “subject to forfeiture”

were nmet. This reading is consistent wth
the rule that in construing a statute
inmposing a forfeiture, anbiguity should be
resol ved against forfeiture. (See, e.g.,

People v. One 1937 Lincoln Zephyr Sedan
(1945) 26 Cal.2d 736, 738, 160 P.2d 769;

10



3 Sutherland, Statutory Construction (5th
ed. 1992) 88 59.01-59.02, pp. 91-98.)

The di strict attorney forthrightly
acknow edges t hat California case | aw
follows this rule but submts it is “dated
jurisprudence” in Jlight of United States
Supr ene Cour t opi ni ons, e.g., Uni t ed
States v. Monsanto[,] (1989) 491 U. S. 600,
109 S.¢. 2657, 105 L.Ed.2d 512. However,
in each of these opinions, the Suprene Court
first determined there was no anbiguity in
the statutory | anguage. In Monsanto[,] the
court expressly acknow edged that general
canons of statutory construction are to be
used when statutory |anguage is anbiguous.
(491 U.S. at p. 611, 109 S.C. at p. 2664,
105 L. Ed.2d at p. 524.)

The anbiguity of *“subject to for-
feiture” could be dispelled by additional
statutory |anguage which requires forfeiture
upon proof of certain <criteria at the
forfeiture hearing. (Conpare, e.g., Health
& Saf. Code 8§ 11470, interest in a vehicle
used to facilitate certain drug offenses is
subject to forfeiture; Health & Saf. Code
§ 11488.5, subd. (d)(2) “[f]orfeiture shall
be ordered when the state [has net its
burden of proof the owner has consented to
the use of the property as a container for

drugs and] the assets ... [otherwi se] are
subject to forfeiture pursuant to Sec-
tion 11470 ....") However, Section 14607.6

has no such nmandatory forfeiture pro-
vision.[]*

Like the California Court, we see a distinction

bet ween statutory | anguage describing property as being “subject

to

forfeiture” and |anguage stating the property “shall

I d.

70 Cal . App. 4th at 160-161, 82 Cal.Rptr.2d at 510-511.

11
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forfeited.” This position is echoed by other courts in other
jurisdictions when they have been faced wth the sane
distinction in statutory |anguage.?® Had the Kentucky General
Assenbly intended to meke forfeiture of vehicles such as
Shirley’'s mandatory under KRS 218A. 410(h), it would sinply have
i ncl uded mandat ory | anguage such as t hat f ound in
KRS 218A. 410(d). As the Commonwealth correctly notes in its
argunment, we may not add or subtract words to a statute but nust
interpret it as witten.® KRS 218A. 410 is witten in such a way
as to treat differently property which has becone subject to
forfeiture for different reasons. Contrary to the Common-
wealth’s assertion, we do not see such differing policy choices
as “nonsensical .”

Therefore, we hold that those sections of KRS 218A. 410
whi ch describe property as “subject to forfeiture” allow for an

exercise of discretion by the circuit court in determning

5 See, e.g., United States v. Investnent Enterprises, Inc., 10 F. 3d

263 (5th CGir. 1993) (holding that wunder 18 U S. C. 8§ 1467(a)(3),
district court retains discretion whether to order forfeiture of
uni ndi cted videos used to pronote obscene itenms, after having first
found the unindicted videos “subject to forfeiture”); Carlisle v. Ten
Thousand Four Hundred Forty-Seven Dollars in United States Currency,
89 P.3d 823, fn.16 (Haw. 2004) (holding that once the circuit court

found the proceeds of illegal ganbling activities “subject to
forfeiture,” it then had discretion as to whether to order that
property forfeited); Cty of Wirthington Police Departnment v. One

1988 Chevrolet Berreta, 516 N.W2d 581 (Mnn.App. 1994) (explaining
that Mnnesota courts always have discretion whether to order
forfeiture of property statutorily subject to forfeiture).

6

Commonweal th v. Frodge, Ky., 962 S.W2d 864 (1998).

12



whether to order the property forfeited, while no discretion is
al l oned under those subsections of the statute which provide
that the property “shall be forfeited.” This result is in

accordance with Commonwealth v. Fint,’ which relied on nandatory

| anguage in KRS 514.130(1), which provides that property used in
the comm ssion of an offense under KRS Chapter 514 “shall be
forfeited.”

W have already addressed the Comonweal th’s conten-
tion that the circuit court abused its discretion by denying
forfeiture. |Its argunent is that it should have been allowed an
additional hearing to present additional evidence but fails to
explain what that evidence is. O her than repeating its
position that forfeiture is mandatory, the Comonweal th has not
explained to us how it was an abuse of discretion for the
circuit court to deny forfeiture of the vehicle used in an
of fense for which Shirley received five years’ probation. G ven
the circuit court’s wunderstanding of the sentencing options
appropriate in Shirley’s case, as manifested by its ultimte
decision to probate her, we cannot say it was an abuse of dis-

cretion not to order her vehicle forfeited.?

! Ky., 940 S.W2d 896 (1997).

8 W note there is a question regarding whether probation was
legally available in Shirley’s case given that the sentence in this
action was ordered to run consecutively to another sentence. However ,
the Commonweal th has not challenged that sentencing decision, so we

13



Accor di ngly, we hold that forfeiture under the
statutory subsection involved in this case retains an el enent of
di scretion on the part of the circuit court in deciding whether
to order the property forfeited. Furthernore, the court did not
abuse that discretion in this case. Its judgnent denying

forfeiture is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
A. B. Chandler I11I M chael B. Roney
ATTORNEY GENERAL BART ADAMS & ASSCOCI ATES

Loui svill e, Kentucky
Teresa Young
SPECI AL ASSI STANT ATTORNEY
GENERAL
Loui sville, Kentucky

wi Il consider any challenge to the availability of probation as having
been wai ved.
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