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BEFORE: GUI DUGLI, M NTON AND VANVETER, JUDGES.

VANMETER, JUDGE. The Commonweal t h of Kentucky has appeal ed from
an order of the Laurel Crcuit Court granting a notion to

di smiss the perjury indictnments agai nst appellees, Ricky E.

Johns (“Johns”) and Donni e Johnson (“Johnson”). For the reasons
stated hereafter, we affirmin part, reverse in part and remand

for further proceedings.



Jimry Johns was tried in three separate crimnm na
trials, which resulted in hung juries on each occasion.! In
these trials, appellees Johns and Johnson were called to testify
agai nst the interests of the Coomonwealth. On January 24, 2003,
the Laurel County grand jury returned an indictnent agai nst
Johns for three counts of perjury in the first degree and in the
same indictment, Johnson was charged for one count of perjury in
the first degree.? Johns and Johnson filed a notion to dismss
t he indi ctnent on February 20, 2003,3 which was granted by the
circuit court on February 24, 2003. This appeal foll owed.

Appel I ant argues that the circuit court erred in
granting the notion to dismss a crimnal indictnment prior to
trial. Johns and Johnson contend that the circuit court’s
di sm ssal was appropriate, as the prosecutor failed to uphold an
agreenent that it would not prosecute if they testified before
the grand jury concerning another Jimmy Johns trial.

In Coomonweal th v. Isham Ky., 98 S.W3d 59, 62
(2003), the court held that the trial court |acks the authority
to weigh the evidence prior to trial and then dism ss the

crimnal indictment after determning that the Conmonwealth will

! The Laurel County Circuit Court, tried the case of Conmonwealth v. Jimy
Johns, No. 00-CR-061, on May 17, 2001, May 14, 2002, and on Cctober 14, 2002

2 Ricky Johns was indicted for perjury based on his testinmony in the three
separate trials against Jimy Johns. Donnie Johnson was indicted for perjury
based on his testinony before the Laurel County grand jury on Decenber 20,
2002.

3 The sane attorney represented Johns and Johnson.
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not nmeet its burden of proof. Relying on Conmonwealth v.
Ham I ton, Ky. App., 905 S.W2d 83, 84 (1995). See also
Commonweal th v. Hayden, Ky., 489 S.W2d 513, 516 (1972)
(“[t]here is no authority for the use of summary judgnent
procedure in a crimnal prosecution, and it is our opinion that
t he evi dence could not properly be considered on the notions to
di smss.”)

After a careful review of the record, it is unclear
whet her the trial judge dism ssed the perjury indictnents upon
determ ning that the Commonweal th had insufficient evidence to
succeed in its prosecution agai nst Johns and Johnson.
Nonet hel ess, we conclude that the circuit court reached the
correct result in disnissing Johnson’s crininal indictment;?*
however, the circuit court erroneously dism ssed the indictnent
agai nst Johns.

Specifically, the prosecutor prom sed Johnson that
“anything he was to say in the grand jury roomon his past
conduct would not be used against him” Despite this agreenent,
Johnson was indicted for perjury. Therefore, dismssal was

appropri at e.

4 A correct decision by a trial court will be upheld on review, even though it
was reached by an inproper route or reasoning. See Bank One v. Conmonweal t h,
Nat ural Resources and Environnental Protection Cabinet, Ky. App., 901 S.W2d
52, 56 (1995); Revenue Cabinet v. Joy Technologies, Inc., Ky. App., 838
S.W2d 406, 410 (1992).



In Workman v. Comonweal th, Ky., 580 S.W2d 206
(1979), overruled on other grounds by Mirton v. Commonweal t h,
Ky., 817 S.W2d 218 (1991), the Commonweal th prom sed a
defendant that it would disnmss his nurder charges if he passed
a pol ygraph exam nation. Upon passing the pol ygraph exam the
defendant filed a notion to dismss the crimnal indictnment
because the Conmonwealth failed to uphold its agreenent. The
trial court denied the notion and the defendant was subsequently
tried, convicted and sentenced to life inprisonnent. 1|d.
Reversing the trial court’s judgnment, the court held:

If the governnment breaks its word, it breeds

contenpt for integrity and good faith. It

destroys the confidence of citizens in the

operation of their governnent and invites

themto disregard their obligations. . . .

We deal here with a “pledge of public fait

a prom se nmade by state officials and one

that should not be lightly disregarded.”
Id. at 207 (quoting State v. Davis, Fla. App., 188 So.2d 24, 27
(1966)). Simlarly, in Cash v. Comonweal th, Ky., 892 S. W 2d
292 (1995), the prosecutor promsed a witness that if she
testified truthfully and honestly to all questions asked at
trial, then the prosecutor woul d not pursue perjury charges for
her prior testinony before the grand jury. 1In reaching its

decision, the court held that the prosecutor’s failure to uphold

the promse rose to “a | evel of prosecutorial m sconduct” and



was “a violation of the principles as set out in Wrkman, and
thus, will not be tolerated by this Court.” 1d. at 294-95.°

Here, in Novenber 2002, Johnson was subpoenaed to
testify before the grand jury. In Decenber 2002, believing that
a perjury investigation had devel oped, counsel for Johns and
Johnson advi sed the prosecutor that his clients would assert
their Fifth Anmendnent rights against self-incrimnation and
woul d not testify. During a status hearing on Decenber 20,
2002, and upon being questioned by the circuit court about an
agreenent, the prosecutor stated:

We had reached an agreenent. . . . | had

sent a letter to [appellee’ s attorney]

in which | stated specifically that Donnie

Johnson was not a target of a perjury

i nvestigation, that we knew of nothing in

his testinony that would subject himto a

charge of perjury . . . | wll call M.

Johnson first as a witness . . . and that

anything he were to say in the grand jury

roomon his past conduct woul d not be used

agai nst him
I n response, counsel for Johns and Johnson stated: “So |ong as
it holds for both and | believe that it does, then neither of

t hese boys has any problemw th going before the grand jury and

answering the questions as propounded to them”® After the

5 In Cash, 892 S.W2d at 294, the court held that even though the facts in
Cash involved a prom se made to a witness and Wrknman, 580 S.W2d at 207

i nvol ved a promi se made to a defendant, the |egal principles were the sane.
Here, the Commonweal th failed to uphold a prom se nade to a witness.

1t appears fromthe record that “both” and “boys” refers to Shawn Wagers, a
m nor, not Ricky Johns. \Wagers was also involved in this agreenent with the
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heari ng, Johnson testified before the grand jury, but both
Johnson and Johns, were subsequently indicted for perjury.

Accordingly, the circuit court did not err in
di smi ssing the perjury indictnment agai nst Johnson, as the
prosecutor failed to uphold the agreenent. Moreover, the record
“di scl osed no rational basis which would relieve the attorney
for the Commonwealth fromthe performance of his bargain or
justify the refusal of the trial judge to grant the notion to
dismss.” Wrkman, 580 S.W2d at 207.

Wth respect to Johns, the record is not clear as to
the basis for the circuit court’s dism ssal of his indictnent.
The record | acks evidence supporting the assertion that the
prosecutor broke a promse with Johns, as Johns was not i ncluded
in the agreenment nmade between the prosecutor and Johnson, and
Johns did not testify before the grand jury. Therefore, we find
that the dism ssal of the perjury indictnment agai nst Johns was
erroneous.

Based on the foregoing reasons, the order dism ssing
Johnson’s perjury indictnent is affirmed, and the order
di smissing the perjury indictnment agai nst Johns is reversed, and
is remanded to the Laurel Circuit Court for further proceedi ngs
consi stent with this Opinion.

M NTON, JUDGE, CONCURS

Conmonweal t h; however, the status of WAgers as a witness is not pertinent
here.



QU DUGE-l, JUDGE, CONCURS IN PART, DI SSENTS I N PART,
AND FI LES SEPARATE OPI NI ON

GUI DUGLI, JUDGE, CONCURRI NG I N PART AND DI SSENTI NG I N
PART. | concur in part and respectfully dissent in part. Wile
the majority would affirmonly the dism ssal of the perjury
charge agai nst Johnson, | believe the trial court properly
di sm ssed the charges as to both Johnson and Johns. There is no
guestion in ny mnd that the prosecutor engaged in m sconduct in
this case and presented fal se and/or msleading information to
the grand jury which |ead to the indictnents against the

appel | ees. Conmmonwealth v. Isham Ky., 98 S.W3d 59 (2003), is

not applicable in this case since the trial court is not

wei ghi ng the evidence but dism ssing the indictnent based upon
prosecutorial msconduct. | would affirmthe order of the
Laurel Grcuit Court dismssing the perjury indictnment as to

bot h Johnson and Johns.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEES:
Al bert B. Chandler |11 Ned Pill ersdorf
Attorney Ceneral of Kentucky Pillersdorf, Derrossett & Lane

Prest onsburg, Kentucky
M chael L. Harned
Assi stant Attorney General
Ofice of the Attorney General
Frankfort, Kentucky



