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COVBS, JUDGE. Debra Jones appeals from a decision of the

Wor kers’ Conpensation Board which reversed a decision of the
Adm ni strative Law Judge (ALJ) awardi ng her pernmanent partia
disability benefits of $12.23 per week for 425 weeks. The ALJ
found that while working for the appell ee, Baptist Hospital East
(the Hospital), Jones sustained a 5% inpairnment. It attributed
her inpairnent rating to the cunul ative effect of two work-
related injures to her back: one occurring in 1999 and the

other in 2000. The Board concluded that the ALJ abused his



di scretion in making an award “for a 1999 injury that was never
pl ed as conpensabl e or prosecuted.” (Opinion of the Board,

March 5, 2003, p.21). It also determ ned that there was no

evi dence that Jones had suffered an inpairnent as a result of

her 2000 injury to substantiate the ALJ's award. After a review
of the record, we conclude that the Board has erred both in its
application of the law and in its assessnent of the evidence so

as “to cause gross injustice.” See Wstern Baptist Hospital v.

Kelly, Ky., 827 S.W2d 685, 687-88 (1992). Thus, we vacate and
remand.

Jones, a certified nurses’ aide, began working for the
Hospital in March 1999. While assisting another nurse lift a
heavy patient into bed, she sustained an injury to her | ower
back on Septenber 16, 1999. There is no dispute that she
i medi ately reported the injury to her supervisor and that she
sought nedical attention. Dr. Thomas R Lehmann, who di aghosed
her condition as being primarily muscular in origin, treated her
conservatively.

Jones’ s condition had resolved itself for the nost
part when four nonths later, on January 16, 2000, she again
injured her back in a simlar incident while attenpting to pul
a 500- pound patient back up in his bed. She sought energency
treatment and was referred to physical therapy. Wen her pain

di d not subside, Jones was referred to Dr. Warren Bil key, who in

-2



conjunction with Dr. Lehmann, treated her conservatively for
many nonths. Her condition did not inprove significantly
despite her conpliance with the doctors’ treatnent reginen,

whi ch included hone exercises, cortisone injections, epidura

bl ocks, a back brace, a TENS unit, and pain nedication. She was
ultimately referred to Dr. Steven d assman, a surgeon, who
recommended continued conservative treatnent for as |ong as
possi bl e before resorting to surgery. Several nonths after the
second injury, Dr. Lehmann placed pernmanent restrictions on
Jones’ s physical activities, which included limted sitting, no
repetitive bending or lifting, and no lifting of any weight in
excess of twenty pounds.

Jones had continued to work as a nurses’ aide after
the first injury of Septenmber 1999. However, because of her
persi stent back pain and the restrictions placed on her
activities, Jones could not performthe strenuous work required
of a nurses’ aide after the second injury. Even though she was
given light clerical duties by the Hospital, she frequently
m ssed work due to her nedical condition. She was paid sone
tenporary total disability (TTD) benefits by the Hospital.
However, she was also required to use sick | eave and persona
vacati on days when unable to work because of her back
impairment. Due to her frequent absence fromwork resulting

from her back injuries, the Hospital term nated her enpl oynent
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on January 15, 2002 -- coincidentally, the sane date on which
Jones filed her Form 101 seeki ng permanent disability benefits.

Because she had been able to continue to work as a
nurses’ aide after the 1999 injury, Jones’s application for
benefits was based only on the January 2000 injury. However,

t he acconpanying Form 105 listed Drs. Lehmann and Bil key as
having treated her for |ower back problens since 1999.
Additionally, the attached nedical reports fromDr. Bilkey
contained his opinion that although Jones’s nedical condition
had been caused by the January 2000 incident, it was conplicated
by the Septenber 1999 injury.

Before the ALJ, the Hospital stipulated that Jones had
injured herself in 2000 while lifting one of its patients.
Neverthel ess, it contended (as it has throughout this
litigation) that her inpairnment had been caused by the 1999
wor k-rel ated incident — an event for which no claimfor
benefits was filed within the two-year statute of limtations
provided in KRS' 342.185(1). It urged that the ALJ characterize
Jones’s 2000 injury as a mere exacerbation of a pre-existing
active inpairnment rather than an injury for which conpensation
coul d be awarded pursuant to KRS 342.730(1)(b).

Essentially, the parties presented the ALJ with two

“all -or-nothing” theories. Jones argued that her inpairnent was

! Kentucky Revised Statutes.



whol ly attributable to the January 2000 injury; the Hospital
argued that her inpairnent arose solely fromthe tine-barred
occurrence of Septenber 1999. Refusing to rely totally on
either theory, the ALJ reasoned that Jones’s inpairnent was
attributable to both events. He also found that the statute of
[imtations did not preclude an award:

[Jones] was injured while lifting patients
in Septenber of 1999 and again in January of
2000. Tenporary total disability benefits
were paid through Novenmber of 2000. The
statute of limtation was tolled on the
Sept enber 16, 1999 injury by the paynent of
the TTD in 2000. [Jones] testified w thout
objection fromthe [Hospital] about the two
injury dates. The nedical testinony
presented by the [Hospital] showed[ ] the
two dates. The [Hospital] wants to rely
o[n] the “m ssed” statute of l[imtation
clai mng the January 16, 2000 injury is an
exacerbation of the Septenber 16, 2000 [sic
— shoul d be 1999] injury. The TTD paid in
2000 was for [Jones’s] back condition. |If
t he January 16, 2000 incident is an
exacerbation then the TTD paid rel ates back
to the actual[ ] initial injury date of
Septenber 1999. The disability (not the
inpai rnment) did not manifest until after the
January injury. The inpairnment is used to
calculate the disability. That the

i npai rment exi sted because of the Septenber
16, 1999 injury is not fatal to [Jones’s]
claim The back injury was the result of
both and the TTD was the result of the back
condition. (Enphases added.)

(ALJ’ s Opinion, Order and Award, August 21, 2002, pp. 7-8.)
Inits review, the Board excoriated the ALJ for his

determ nation that the conpensability of Jones’s 1999 injury was



tried by inplied consent. The Board harshly characterized the
ALJ’ s reasoning as “flawed” and as reflecting his synpathy to
“Jones’ [s] obvious plight.” 1In an al nost ad hom nem attack, it
alluded to the ALJ's efforts as an “autononous edict.” Despite

t he existence of CR? 15.02 and controlling authority allow ng the
amendnent of pleadings to conformto the evidence in the context
of workers’ conpensation litigation, the Board nonethel ess

concl uded that the ALJ abused his discretion in his treatnent of
the 1999 injury. |t stated:

In this instance, it is clear fromthe
record that Jones never offered any signal,
to either Baptist or the ALJ, she believed
her 1999 injury to be conpensable, nor did
she provide any indication that she was
seeki ng benefits for that injury, either
formally or informally, as part of her

t heory of her case before the ALJ. Rather,
Jones’ [s] efforts focused exclusively on
recovery for damages resulting fromthe
January 16, 2000 event. Any evidence
relative to the 1999 injury was presented
solely with regard to the defense of pre-
existing active inpairnment. By failing to
even tacitly seek recovery for the effects
of the earlier traumatic event, we believe
Jones, as a matter of |aw, waived her rights
to recover benefits under the Act for that
injury. Wiile we acknow edge this is a
defect that based on existing published
authority, could have at any tine easily
been corrected by even the slightest
allegation in the alternative on the part of
t he respondent, the matter was sinply never
put on trial. Accordingly, the ALJ's

aut ononous edi ct hol ding Jones’ [s] 1999
injury to be both tinely and conpensabl e

2 Kentucky Rules of Civil Procedure.



qgual i fies as an abuse of discretion and nust
be reversed.

(Board’ s opinion, pp. 23-24.)

The Board continued to engage in inappropriately
caustic commentaries on the ALJ's ruling with respect to his
hol ding as to the statute of limtations and the paynent of TTD,
attacking his reasoning as “tortuous” and as “an artistic
effort” to avoid the two-year Iimtations period. |d.
Following a recital of a series of rhetorical incivilities, the
Board finally held that there was no evidence to support the
ALJ' s finding that Jones’s inpairnent was causally related to
the 2000 incident. Therefore, it remanded the matter to the ALJ
with directions that he dismss the claim

Al t hough the Board s opinion is thorough, it erred in
concluding that the ALJ abused his discretion in his resolution
of the claim W believe that it also erred in observing that
there is a lack of evidence to support the ALJ' s finding that

Jones’s inpairnent is attributable to both injury events.

In ruling that the ALJ erred as a matter of lawin
treating the conpensability of the 1999 injury as an issue tried
by inplied consent, the Board relied on an unpublished, non-

final opinion of this Court. Kroger Conpany v. [Yvonne] Jones,

2002- CA- 001655-WC, rendered Decenber 13, 2002 (revi ew pending),

i nvol ved an award for a shoulder injury which was not pled by



the claimant. In its analysis, the Board held that the ALJ did
not abuse his discretion in permtting and considering the
claimant’ s testinony and nedi cal evidence of a separate injury

not listed on her Form 101. Relying on Collins v. Castleton

Farns, Inc., Ky.App., 560 S.W2d 830 (1977), and Nucor Corp. V.

General Electric Co.,Ky., 812 S.W2d 136 (1991), the Board held

that although it noted the inpropriety of the adm ssion of

evi dence relating to an unpled injury, the enployer suffered no
prejudice as a result of the ALJ' s decision. The Board affirned
the ALJ's award of benefits.

This Court reversed the Board s decision and held that
it erred in affirmng the ALJ’s application of CR 15.02. 1In the
case before us, the Board quoted extensively fromKroger in
concluding that the ALJ abused his discretion in treating the
conpensability of the 1999 injury as having been inpliedly or
implicitly tried by the parties. While acknow edgi ng that an
unpubl i shed opinion of this Court may not be cited as authority,
t he Board di sregarded that rule and opined that the ruling “may
ultimately be relevant to this claim” (Board s opinion, p.

25.)

Regardl ess of the outcone of Kroger upon further
review by the Kentucky Suprene Court, we disagree that it bears
any potential precedential inpact on the facts of this case. W

assume the good faith of the Board in citing Kroger due to its
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superficial simlarity factually to this case. Therefore, we
have el ected to discuss Kroger in order to dispel any illusions
as to its relevance in this matter.

The enpl oyer in Kroger specifically objected to the
i ntroduction of testinony concerning the claimnt’s unpled
injury. However, the Hospital in this case did not raise an
objection. |[If an opposing party does not object to the evidence
when it is presented, sound authority provides that issues may

be tried by inplied consent in the context of workers’

conpensation litigation. Collins v. Castletone Farns, supra,

560 S.W2d at 831. The Board noted that Jones has yet to nove
to anend her pleadings to conformto the evidence. However,

pl eadings tried by inplicit consent may be anmended at any tine -
— even after judgnent. In discussing CR 15.02 in such a

context, Justice Liebson observed as follows in Nucor, supra, at

145:

Qur Gvil Rule 15.02, Anendnents to Conform
to the Evidence, is the same as Rule 15(b)
of the Federal Rules of Cvil Procedure. It
provi des that “anendnents necessary to cause
t he pleadings to conformto the evidence and
to raise issues actually tried by express or
i nplied consent may be permitted on notion
at anytine, even after judgnent. Bertelsman
and Philipps, Ky. Prac. 4th Ed., Cvil Rules
1502.

By its failure to object and -- nore significantly --

by its active participation in producing the evidence relating
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to Jones’s 1999 injury and its effects, the Hospital waived any

argunent that the issue was not properly before the ALJ for his

resolution. There was no unfair surprise or actual prejudice to
the Hospital resulting fromthe AL)' s treatnent of the evidence

of the two work-rel ated events as having conbi ned to cause

Jones’s inpairnment. Nucor, supra, at 146.

Furthernore, unlike the two injuries in Kroger, which
affected different areas of the claimnt’s body, the two
injuries sustained by Jones both affected her | ower back. The
ALJ was wholly justified in finding that they constituted a
series of traumas resulting in functional inpairnent. KRS
342.001(1) defines injury to nean:

any work-related traumati c event or series

of traumatic events, including cumulative

trauma, arising out of and in the course of

enpl oyment which is the proxi nate cause

produci ng a harnful change in the human

organi sm evi denced by objective nedica
findings. (Enphasis added.)

There is no doubt that it would have been better practice for
Jones to have presented a theory of inpairnment enconpassi ng both
traumati c events. However, the Board' s reversal of the ALJ s
award because of her failure to plead with particularity the

effect of the earlier injury is wholly at odds with the spirit
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and purpose of KRS® Chapter 342 -- namely, to conpensate injured
wor ker s whenever possi bl e.

W also hold that the Board erred in assessing the
evi dence to preclude any award of partial disability based on
cunul ative injury. The Board concluded that the evidence was
“uncontroverted” that Jones’s 5% i npairnent was “solely the
result of her 1999 injury.” (Board' s opinion, p. 26). 1In so
reasoni ng, the Board determ ned that Dr. Frank Wod was the only
expert witness both to offer an AMA inpairnent rating and to
address the issue of nmedical causation. The Board is correct
that Dr. Whod attributed all of Jones’s inpairnment to her 1999
injury. Because it believed that there was no ot her expert
evi dence linking Jones’s inpairnment to the 2000 injury, the
Board held that the ALJ erred in nmaking an award for permanent
partial disability benefits (except TTD and nedi cal benefits).

We believe that the Board has failed to accord proper
deference to the ALJ in his role as sole fact-finder. It is
true that the 1996 anendnents to KRS 342. 730 have significantly
restricted an ALJ' s discretion when determning the extent of a
wor ker’s permanent partial disability. Awards for pernanent
partial disability are now a function of the worker’s AVA
inmpairment rating -- subject to certain statutory multipliers.

However, the ALJ still retains the discretion to determ ne as a

3 Kent ucky Revised Statutes.
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threshold matter whether (and when) a cl ai mant has sustai ned a
wor k-rel ated i npairnent.

Al t hough the [Wrkers’ Conpensation] Act
underwent extensive revision in 1996, the
ALJ remains in the role of the fact-finder,
KRS 342.285(1). It is anong the functions
of the ALJ to translate the |ay and nedi ca
evidence into a finding of occupationa
disability. Al though the ALJ nust
necessarily consider the worker’s nedica
condition when determ ning the extent of his
occupational disability at that particular
point intinme, the ALJ is not required to
rely upon the vocational opinions of either
the nmedi cal experts or the vocationa
experts. A worker’s testinony is conpetent
evi dence of his physical condition and of
his ability to performvarious activities
both before and after being injured.
(Enmphasi s added.)

McNutt Construction/First General Services v. Scott, Ky., 40

S.W3d 854, 859 (2001).

As the appellate courts of this state have
consistently held, the ALJ as fact-finder “nmay reject any
testinmony and believe or disbelieve various parts of the
evi dence regardl ess of whether it cones fromthe sane w tness or

the sanme adversary party’ s total proof.” Wittaker v. Row and,

Ky., 998 S.wW2d 479, 481 (1999); Halls Hardwood Fl oor Co. v.

St apl eton, Ky.App., 16 S.W3d 327 (2000). Thus, the ALJ was
entitled to believe Dr. Wod' s opinion that Jones had sustai ned
a 5% functional inpairnment while at the sane tine rejecting his

opi nion that the inpairnent was solely caused by the 1999
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injury. The ALJ was entitled to believe other evidence (i.e.,
Dr. Bilkey' s nmedical records and Jones’s own testinony)
i ndi cating that Jones’s inpairnent resulted froma conbi nation
of the two docunented incidents — identical events separated by
only four nonths affecting her | ower back. Thus, we concl ude
that the ALJ's finding that the inpairnment resulted fromthe
effects of the two injuries is supported by substantia
evidence. W hold that the Board erred in concl udi ng ot herw se.
Accordingly, the opinion of the Wrkers’ Conpensation
Board is vacated, and the matter is remanded to the Board with
directions that it reinstate the opinion and award of the ALJ.
JOHNSQN, JUDGE, CONCURS

M NTON, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON

M NTON, JUDGE, DI SSENTING | would affirmthe
Workers’ Conpensation Board' s decision reversing the ALJ. The
Board properly held that the ALJ abused his discretion by his

“sua sponte determnation utilizing Jones’ 1999 injury as the

basis for an award of benefits.”

There is no doubt that both Jones and Baptist were
fully aware of, and the lay and nedi cal evidence before the ALJ
dealt with, the 1999 work-related injury. However, as the Board
observed, both sides also believed that the 1999 cl ai m was

barred by the applicable statute of limtations, KRS 342.185(1).
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Most inportantly, the parties pled, practiced, tried, and
briefed this case to the ALJ on the single theory of the
conpensability of the 2000 injury. Accordingly, | disagree with
t he conclusion that either party under these facts inpliedly
consented to consideration of the 1999 injury as a potentially
conpensable claim Moreover, as the majority states, our

Suprene Court in Nucor, supra, at 146, adopted the actua

prejudice test to be applied when a claimhas been tried by
inplied consent. The prejudice here is that Baptist has been
denied the opportunity fairly to present a defense to the 1999
claim Applying a broad reading of inplied consent under CR

15.02 to these facts undern nes the purpose of KRS 342.270 (1).

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Ceorge R Carter Douglas AL U Sellis
Loui svill e, Kentucky Loui svill e, Kentucky
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