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BEFORE: BARBER, SCHRODER AND TAYLOR, JUDGES.
BARBER, JUDGE: Appellant Kenny Ray Lee appeals from a judgnent
convicting himof trafficking in a controlled substance in the
first degree. W reverse the conviction due to adm ssion of
evi dence where the prejudicial effect of such evidence
out wei ghed its probative val ue.

Lee was originally indicted for trafficking in a
control | ed substance in Septenber, 2001. The offense date given

in the indictnent was June 8, 2001. I n Decenber, 2001, the



Commonweal th provided Lee’s counsel with a docunent identified
as a transcription of an audi o taped transacti on which took

pl ace on June 8, 2001. Wen counsel reviewed the actua

audi otape, it was different fromthe docunent provided in

di scovery. In April, 2002, the Commonweal th provided a notice
stating that it intended “to admt into its case in chief al
drug activity involving this Appellant, including but not
limted to the aforesaid actions.” |In that notice, the
Commonweal t h proposed to introduce records of an additional drug
transaction which allegedly took place on June 5, 2001. The
record shows that the Commonweal th clained that Lee was invol ved
in four separate drug sale transactions, but indicted himfor
only one of the transactions.

In May, 2002, the trial was reschedul ed over Lee’s
objections. At that tinme the Comonweal th provided a second
docunent identified as a transcription of an audio taped
transaction which allegedly took place on June 5, 2001. A
review of the actual audiotape reveal ed differences between the
audi otape and the identified transcription. The trial was again
reschedul ed over Lee’s objection in Decenber, 2002, as the
Comonweal th clained that a key witness woul d be unavail abl e.

Lee filed a notion requesting a hearing on the
adm ssibility of all evidence of uncharged crinmes proposed to be

admtted at trial by the Conmonwealth. Lee also requested an in
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canmera review of all audi otapes which the Commonweal t h proposed
to play for the jury at trial. In January, 2003, Lee filed a
noti on seeking dism ssal of the indictment on the basis that the
Gand Jury had been presented with fal se evidence. Lee asserted
that the testinony of an officer of the Pennyrile Narcotics Task
Force was at odds wth his investigative report, and the
testinmony of the witnesses to the transaction. The officer
asserted to the Gand Jury that Lee hel ped weigh the illega
substances at the tine the drug transaction took place. The
report by the investigating officer, nmade contenporaneously with
the transaction, stated that Lee was nerely present when the
transaction took place. The record shows that during interviews
with the confidential informant and the individual charged with
selling the drugs, the witnesses stated that Lee did not weigh
the drugs or otherw se involve hinself in the transaction. The
trial court denied Lee’s notions. The trial was held, and Lee
was convicted of the charge asserted in the indictnent.

Lee argues that the trial court erred in allow ng the
Commonweal th to present evidence of other crinmes and w ongdoi ngs
by Lee during its case in chief. Lee was charged with a
speci fic offense occurring on June 8, 2001. The i ndictnent
asserts that Lee violated the law on that date by “selling a
quantity of . . . a Schedule Il Controlled Substance” to various

persons. In addition to evidence regarding the June 8
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transacti on, the Commonweal th presented evidence at trial that a
confidential informant and a drug seller engaged in additiona
drug transactions at Lee' s residence on June 1, June 5, and June
20. Those transactions were not the same as the charged of fense
and involved other illegal substances, “free” sanples of drugs,
or discussions between the “buyer” and “seller” regardi ng other
proposed future drug transactions. Lee asserts that the

i ntroduction of this evidence was in violation of KRE 404(b).
Lee argues that “one’s nere presence at the scene of a crine is
not evidence that such one commtted it or aided in its

conm ssion.” Houston v. Commonweal th, Ky., 975 S.W2d 925

(1998). He conpl ai ns about the evidence of the other
transactions being admtted at trial of the charged offense.
The trial court ruled that Commonweal th’s evi dence was
adm ssible, stating that the evidence was relevant to show a
common plan or schene.

KRE 404(b) precludes evidence of other bad acts by a
def endant if such evidence is offered to show that the defendant

acted in conformty therewith. Philips v. Commonweal th, Ky., 17

S.W3d 870, 877 (2000). Evidence of prior bad acts clained to
be simlar to the charged offense nay be admtted where there is
a question as to whether the defendant actually committed the
charged offense. The prior bad acts are admtted to show t hat

there is a reasonable probability that the acts were committed
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by the sane person. Comonweal th v. Maddox, Ky., 955 S. W 2d

718, 722 (1997). In the present case it was undi sputed that Lee
was present at the time the transactions occurred. There was no
showi ng that Lee was involved in either the charged transaction
or the other transactions detailed by the Commonwealth. He was
merely present in his home when the transactions occurred.
Under such circunstances, prior bad acts are not properly
admtted into evidence to show common plan or schene.

Evi dence of participation in a prior controlled buy
may be presented only where the defendant denies participation
in the charged offense, and the prior bad act evidence shows

participation by the defendant. Walker v. Comonweal th, Ky., 52

S.W3d 531, 533 (2001). Here, Lee did not participate in any of
the prior or subsequent bad acts, and simlarly did not
participate in the charged offense of June 8, 2001. The

evi dence regarding the prior bad acts did not add anything to
the Comonweal th’s charges, but was nerely cunul ati ve and
prejudicial. The evidence was not shown to be relevant, and for
t hat reason, should not have been admtted into evidence.

Wal ker v. Commonweal th, supra., 52 S.W3d at 536.

Prior bad acts evidence cannot be admtted where it
does not clarify any question before the court as to the intent
of the defendant on the date of the charged offense. Gines v.

McAnul ty, Ky., 957 S.W2d 223, 226-227 (1997). No such
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guestions were raised in the present action, and the proffered
evidence clarified no issue before the court. It is inproper to
all ow evidence as to other uncharged bad acts “in order to show

conformty therewith.” Rodriguez v. Conmonweal th, Ky., 107

S.W3d 215, 219 (2003). The Commonweal th nust show that the

evi dence is necessary for sonme other purpose. Colwell v.

Commonweal th, Ky., 37 S.W3d 721, 725 (2000). The evidence of

other crimes, to be adm ssible, nust be so inextricably
intertwined with the adm ssible evidence as to prohibit

separating the acts. Norton v. Commonweal th, Ky. App., 890

S.W2d 632, 638 (1994). Were the prior bad acts are not shown
to be essential to the Commonwealth’s case in chief, the

evi dence nmust be excluded. Commonwealth v. Ransey, Ky., 920

S.W2d 526, 528 (1996).
Kent ucky | aw hol ds that:

Utimate fairness nandates that an accused be tried
only for the particular crinme for which he is charged.
An accused is entitled to be tried for one offense at
a tinme, and evidence nust be confined to that offense.
The rule is based on the fundamental demands of
justice and fair play.

O Bryan v. Commonweal th, Ky., 634 S.W2d 153, 156 (1982).

Were, as here, the evidence offered by the Comonwealth is
neither relevant nor probative, it should not be admtted into

evi dence. Brown v. Commonweal th, Ky., 983 S.W2d 513, 516

(1999). For this reason, the conviction of the Appellant is
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reversed and remanded to circuit court for retrial in conformty

with this Opinion.
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