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SCHRODER, JUDGE: After being convicted for various felonies,
Charles Tonmme Gay (“Gray”) appeals to this Court as a matter
of right seeking reversal. Gay insists the Fayette Crcuit
Court commtted nunerous errors such as inproperly polling the
jury; denying his trial counsel’s notion to withdraw due to an
actual conflict; denying his notion for directed verdict on the

charge of fleeing or evading; and overruling his objection to



t he Commonweal th’s use of an audio tape to inpeach a wtness.
Gray insists that double jeopardy prohibited the Commonweal th
from prosecuting himfor both fleeing or evading and want on
endangernent. He al so accuses the prosecutor of engaging in

m sconduct that rendered his entire trial fundanentally unfair.
Finding no reversible error in Gay' s allegations, this Court
affirms his conviction.

In April of 2002, the Lexington Police Departnent
received a tip froma confidential informant that Gay woul d be
returning from Pennsylvania on the 29th with an unknown anount
of narcotics. On that day, Sergeant Hart (“Hart”) and Detective
Famul aro (“Fanul aro”) were watching the residence of N cole
Gsborne (“Osborne”), Gay’'s girlfriend, on 3808 Duffy Court in
Lexi ngton, Kentucky. Around 4:30 pm Fanularo contacted Hart,
who was on a break, and told Hart that Gray’s car had just left.
Fanmul aro foll owed Gray’s car but could not stop it since his
unmar ked car | acked energency equi pnent. Eventually, Gay
turned north onto Nicholasville Road. Wile Gay continued
north on Nicholasville Road, Hart, whose car had energency
equi pnent, caught up to him Fearing that G ay would escape in
heavy traffic, Hart activated his lights and siren. Despite
this, Gay refused to stop. He only cane to a halt when traffic
stopped at a red light. Hart stopped behind Gay and he

approached, on foot, the passenger side of the Gray’'s car.
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Fanmul aro pulled up on the left side in an attenpt to bl ock
Gray’'s car. Fanularo then approached the driver side. Hart
opened t he passenger door where Sean Foster (“Foster”), Gay’s
brother, sat. Hart ordered Foster to place his hands where Hart
could see them At that nonent, Fanularo ordered Gray to put
the car in park. Gay did not obey Famul aro’s order and he
pul l ed away as traffic went forward. Since Fanmul aro had
partially blocked Gay, Gay turned to the right and went around
Famul aro’s car. As he did this, Hart junped back to avoid being
hit by Gray’s car since Hart had been standing up agai nst the
passenger side of Gray’'s car. As Gay continued north on

Ni chol asvill e Road, Foster threw a plastic bag fromthe car
Suspecting the bag contai ned drugs, Hart retrieved the plastic
bag. Famularo continued to chase Gray and caught up to himin
the parking lot of a local K-Mart. Then the officers arrested
both Gray and Foster on drug charges.

In June of 2002, Gray was indicted on one count of
trafficking in a controll ed substance (cocaine) in the first
degree; one count of fleeing or evading the police in the first
degree; two counts of wanton endangernment in the first degree;
one count of tanpering with physical evidence; one count of
escape in the second degree and one count of being a persistent
felony offender in the first degree. Gay proceeded to tria

and on February 4, 2003, was convicted of one count of
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possession of a controlled substance (cocaine) in the first
degree; one count of fleeing or evading police in the first
degree; two counts of wanton endangernent in the second degree;
and one count of persistent felony offender in the first degree.
Foster also was indicted as G ay’s co-defendant but he pled
guilty. During Gay's trial, Foster was called to the stand by
the Commonwealth to testify agai nst G ay.

FIRST CLAIM THE TRI AL COURT | MPROPERLY POLLED JURY

Gray insists that the Fayette Crcuit Court violated
RCr 9.57(2) by inproperly polling the jury. Gay admts that he
did not preserve this issue for appeal and asks this Court to
review it as pal pable error under RCr 10. 26.

After deliberating for around two hours, the jurors
sent a note to the trial court asking what woul d happen if they
could not reach a consensus on the trafficking charge. In
response to the note, the trial court brought the jury back into
the court roomand polled the jury. The jurors told the tria
court that the vote was nine to three. The trial court then
instructed the jury in accordance with RCr 9.57(1), and the jury
retired for further deliberations.

Gray points out that RCr 9.57(2) prohibits the tria
court frompolling the jury when it is deadl ocked. 1In Brasfield

v. United States, 272 U. S. 448, 47 S. (. 135, 71 L. Ed. 345

(1926), the jury in a crimnal case found itself deadl ocked. In



resolving the issue, the trial court polled the jury. The
United States Suprene Court reversed the conviction and held
that, by polling the jury, the trial court had inproperly, but

i mreasurably, influenced the jury. Gay insists that this Court
shoul d reverse his conviction as the Suprene Court did in
Brasfi el d.

Even though Gray failed to object, thus, failed to
preserve his claimfor appellate review, this Court may stil
consider it as pal pable error under RCr 10.26. Pal pable error
is an irregularity that affects the substantial rights of a
party and will result in manifest injustice to the party if not

addressed by an appellate court. Schoenbachler v. Commonweal t h,

Ky., 95 S.W3d 830, 837 (2003). 1In other words, after

consi dering the whole case, if the appellate court does not
believe that there is a substantial possibility that the result
woul d have been any different, the irregularity will be held
nonprejudicial. 1d. The jury acquitted Gay on the trafficking
charge. So, his substantial rights were not affected when the
trial court polled the jury on that charge. The trial court’s
actions did not result in manifest injustice. So, this Court

adj udges that there was no pal pable error and declines to
address the nmerit of Gay’'s claim

SECOND CLAIM  CONFLI CT OF | NTEREST



At a status hearing, Gray’s trial counsel noved to be
W t hdrawn as counsel. Trial counsel argued that if Gay were to
testify, trial counsel would have to ask the trial court’s
permssion for Gray to testify in the narrative. Gay argues
that the trial court erred when it denied the withdrawal notion
because the notion alerted the trial court to a potentia
conflict of interest that the trial court failed to properly
investigate. Gay points out that the only investigation done
by the trial court was to ask Gray if he were satisfied with his

attorney. Gay cites Holloway v. Arkansas, 435 U. S. 475, 98 S.

Ct. 1173, 55 L. Ed. 2d 426 (1978), and argues that since the
trial court failed to properly investigate the potentia
conflict, this Court should presune he was prejudiced by the
conflict.

Not only does Gray argue that a potential conflict
exi sted, but he also argues that this conflict of interest
actually existed and it adversely affected his trial counsel’s
representation. Gay insists that the proof of this actua
conflict can be found in the record. Wen the prosecutor cross-
exam ned Gray, she introduced evidence that Gray had a prior
felony conviction, in order to cast doubt on Gay's credibility.
On re-direct, the follow ng exchange took place between Gray and

his trial counsel.



COUNSEL: You pled guilty when you were
convicted of a felony before, correct?

GRAY: Yes.

COUNSEL: And you had taken responsibility
for what you had done?

GRAY: Yes.

COUNSEL: And why is that you're going to
trial this tinme?

GRAY: Because |’ mi nnocent. | didn't have
nothing to with it.

COUNSEL: But if you were guilty, you would
have pled guilty, correct?

GRAY: Yes, because, you know.
After this exchange, the prosecutor inmediately introduced
evi dence that Gray had two prior felony convictions and that, in
one, Gray had been tried and convicted by a jury. This
contradicted Gray’s inplication in this case that if he had been
guilty he would have pled guilty instead of proceeding to trial.
The prosecutor |ater enphasized this in her closing argunent.
Gray argues that this proves the existence of an actual conflict
of interest, therefore the trial court erred when it denied the
wi t hdrawal noti on.

First, since Gray’'s counsel alerted the trial court
that he woul d have to request permission for Gay to testify in
the narrative, it is obvious that trial counsel believed that if

Gay were to testify, he would commt perjury. So he asked to



be withdrawn to avoid a breach of ethics. Due to his ethica
duty of confidentiality, Gay s trial counsel would have been
prohi bited fromrevealing any further information to the tria
court. Guven this, the trial court adequately investigated the
situation without infringing on the duty of confidentiality that
Gray’s trial counsel owed to him

Second, while Gray insists that his counsel acted
under an actual conflict, he fails to explain how the exchange
between hinself and his trial counsel proves the existence of a
conflict of interest. He also fails to show how this alleged
conflict affected the adequacy of his trial counsel’s
representation. The record shows that Gray’s trial counsel was
obviously attenpting to bolster Gay’'s credibility after the
prosecutor had vigorously attacked it. The fact that the
prosecutor exploited this attenpted exchange does not prove the
exi stence of a conflict of interest. Nor does it support Gay’s
allegation that the trial court erred.
THI RD CLAIM  DOUBLE JEOPARDY

Gray insists that double jeopardy prohibited the
Commonweal th from prosecuting himfor both fleeing or evading in
the first degree and wanton endangernent in the first degree.
According to Gray, fleeing or evading contains all the elenents
of wanton endangernent. Wile fleeing or evading requires proof

of at |least one additional elenent that wanton endangernment does

- 8-



not, Gray contends that al

endanger nent

are contained in fleeing or evading.

of the elenents for wanton

So he

concl udes that doubl e jeopardy appli ed.

According to Comonweal th v.

Burge, Ky., 947 S. W 2d

805, 811 (1996), cert.

deni ed,

L. Ed. 2d 323 (1997),
j eopar dy,

Bl ockburger v. United States,

182, 76 L. Ed. 306, 309 (1932).

284 U.S. 299, 304, 52 S. C.

522 U.S. 971, 118 S. C. 422, 139

when answeri ng questions concerni ng doubl e

t he Commonweal th uses the anal ysis found in

180,

Doubl e j eopardy does not

prohi bit the Commonweal th from chargi ng an accused with two

crimes arising out of the same course of conduct as |ong as each

statute requires proof of an additiona

does not.

el enent which the other

The elenments required to prove fleeing or evading in

the first degree and to prove wanton endanger nent

degree are:

Fl eeing or Evading in the
First Degree

(1) A personis guilty of
fleeing or evading in the
first degree:

(a) Wien, while operating a
not or vehicle

with intent to elude or flee
t he person know ngly or

want onl y di sobeys a direction
to stop his or her notor

in the first

Want on Endangernent in the

First Degree

A person is guilty of wanton
endangernent in the first
degree

when, under circunstances
mani f esti ng extrene

i ndi fference to the val ue of
hunman |ife,

he want only engages in
conduct which creates a
substanti al danger of death



vehi cl e given by a person or serious physical injury to
recogni zed to be a police anot her person. KRS 508. 060
officer, and at |east one (1)
of the follow ng conditions
exi sts:
4. By fleeing or eluding, the
person is the cause, or
creates substantial risk, of
serious physical injury or
death to any person or
property[.] KRS 520.095
To prove fleeing or evading, the Commobnweal th nust prove the
followi ng elenents: that the accused was operating a notor
vehicle; that he had intent to flee; and that he know ngly or
want onl y di sobeyed a police officer’s order to stop. Wanton
endanger nent does not contain these elenents. To prove wanton
endangernent, the Commonweal th nust prove that the accused
mani fested an extrene indifference to the value of human life.
Fl eei ng or evadi ng does not contain this elenent. As can be
seen, fleeing or evading requires proof of three additiona
el ements that wanton endangernent does not. WAanton endanger nent
requires proof of one additional elenent that fleeing or evading
does not. Therefore, double jeopardy did not prohibit the
Commonweal th from prosecuting Gay for both charges.
FOUR CLAIM | NSUFFI CI ENT EVI DENCE

Gray argues that the trial court erred when it denied

his notion for directed verdict. He argues that the

Commonweal th did not present sufficient evidence to convict him
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of fleeing or evading the police. To support Gay’ s argument,
he points to the testinony of Sergeant Hart. Gray clains that
Hart testified that if he had not junped back when Gay fl ed,
Gray’s car would have, at nost, run over Hart’'s feet. Gay
points out that to prove fleeing or evading, the Conmonweal th
had to prove that there was a substantial risk of death or
serious physical injury. According to Gay, Hart’'s testinony
did not prove that he was at risk of either death or serious
physical injury. Gay concludes that the trial court should
have granted hima directed verdict concerning fleeing or
evadi ng.

When reviewi ng the denial of a directed verdict, the
test is whether, given the evidence as a whole, it would be

clearly unreasonable for a jury to find guilt. Schoenbachler v.

Commonweal th, 95 S.W3d at 837, quoting Conmonweal th v. Benham

Ky., 816 S.W2d 186 (1991). Hart did not testify as G ay
clains. Hart testified that he was standing up agai nst the
passenger side of Gray’'s car when Gay fled, and if he had not
j unped back, Gay’s car would have struck himor would have, at
the very least, run over his feet. Gven this evidence, it was
clearly reasonable for the jury to conclude that Hart faced a
substantial risk of death or serious physical injury. So, the
trial court did not err when it denied Gay’ s notion for

directed verdict.
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FIFTH CLAIM | MPEACHVENT

Gray argues that the Fayette Crcuit Court erred when
it allowed the prosecutor to inpeach Foster by playing an
audi ot aped recording of a conversation Foster had with N cole
Gsborne. During the trial, the Commbnweal th call ed Foster to
the stand to testify against Gay. But to the prosecutor’s
chagrin, Foster testified that Gray knew nothi ng about the
cocai ne and that he never possessed it. Foster testified that
he exclusively possessed the cocaine. 1In response to Foster’s
testinony, the prosecutor confronted Foster with this statenent,
“I't was in his pocket. That's the only reason | told himto
pull over.” Foster had nade this statement during a tel ephone
conversation wwth Nicole Gsborne. After a bench conference,
Gray’s trial counsel objected to the prosecutor playing the
tape. He argued that the tape was anbi guous, prejudicial, and
m sl eadi ng. He argued that the tape gave no indication what the
“It” in Gay' s pocket was and he felt that the tape woul d cast
Gray in a bad light. The trial court overrul ed the objection,
and the prosecutor played the tape. The jury heard Foster say
to Gsborne, “Ni k, you know when they first pulled us over,
right? 1t was in his pocket. That's the only reason | told him
to pull over.” After the tape was played, Foster testified that
the “it” to which he referred had not been the cocai ne but had

been Gray’s cell phone. Later, Gay testified the sane way.
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On appeal, Gray argues that the Commonwealth failed to
nmeet the foundational requirenents found in KRE 613. KRE 613
concerns the adm ssion of prior statenments nmade by a w tness.
Before a prior statenent can be admtted, the w tness nust be
confronted with the statenent and questi oned about the
ci rcunstances surrounding it such as tinme, place, and persons
present. Gay points out that the prosecutor failed to ask
Foster any of these questions. Gay also argues that the
Commonweal th failed to properly authenticate the tape as
required by KRE 901.

The Conmonweal th counters that Gray failed to properly
preserve this issue for appeal. This Court agrees. “A party is
confined to specific grounds of objection to the adm ssion of
evi dence and is deened to waive any other ground. It is too
| ate to present other grounds on appeal.” Harris v.

Commonweal th, Ky., 342 S.W2d 535, 539 (1960). At trial, Gay

objected to the tape as being m sl eadi ng, anbi guous, and
prejudicial. He did not object based on foundation. Since G ay
never argued | ack of foundation, he failed to properly preserve
his claimfor appellate review

Even though Gray failed to properly preserve his
claim this Court may still consider it as pal pable error under
RCr 10.26. But this Court finds that the adm ssion of the tape,

despite the | ack of proper foundation, did not affect Gray’s
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substantial rights. At trial, if Gay had objected based on
| ack of foundation, the trial court would have been obliged to
sustain the objection. But this would not have excluded the
tape automatically. The prosecutor would still have had an
opportunity to neet the foundational requirenents. She could
have done this through Foster. He was on the stand and he was
famliar with the taped conversation since it was his
conversation with Osborne that had been taped. |If the
prosecutor had provided the proper foundation, and this Court
bel i eves she woul d have, the tape would have been perfectly
adm ssible since it contained highly relevant evidence that not
only inpeached Foster but also placed the cocaine in Gay’'s
pocket. The adm ssion of the tape did not result in manifest
injustice. So this Court declines to review Gray’'s claimas
pal pabl e error
SI XTH CLAIM  PROSECUTORI AL M SCONDUCT

Gray presents a laundry list of alleged prosecutoria
m sconduct that he believes rendered his entire tria
fundanmental ly unfair. First, he contends that the prosecutor
intentionally elicited inadm ssi bl e evidence from Moni ca Jones
(“Jones”). Jones, who has a daughter by Gay, testified on
Gray’s behalf. She stated that Gray was watchi ng her daughter
on April 28th, inplying that Gray could not have been in

Pennsyl vani a retrieving cocaine. According to Jones, Gay
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wat ched her daughter every day that Jones had to work. The

prosecutor asked if Gray had watched Jones’s daughter during the

entire nonth of April. Jones replied he had. The prosecutor
asked if Gray had done so in March as well. Jones answered he
did after he was released fromjail. Gay contends this was

prosecutorial msconduct that rendered his trial fundanentally
unfair.

In order to reverse a conviction based on
prosecutorial msconduct, the prosecutor’s action nust have been
so egregious that the entire trial was rendered fundanentally

unfair. Stopher v. Commonweal th, Ky., 57 S.w3d 787, 805

(2001), cert. denied, 535 U S. 1059, 122 S. Ct. 1921, 152 L. Ed.

2d 829 (2002). The record reveals no evidence that the
prosecutor intentionally elicited fromJones that G ay had been
incarcerated in March of 2002. Jones sinply volunteered this

i nformati on when answering an unrel ated question. Also, Gay
admts he failed to object to the prosecutor’s questions. The
prosecutor’s actions did not constitute prosecutori al

m sconduct .

Second, Gray clainms that the prosecutor elicited
testinony fromHart and Fanularo with the intent to suggest that
Gray was subject to randomurine drug tests. Both officers
testified that Fanmularo had found | atex gloves on Gray’s person.

Both also testified that drug deal ers often used |latex gloves to
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prevent drugs from being absorbed into the skin. This would
allow a person to test clean if subjected to a urine drug test.
Gray clainms that this line of questions also constituted
m sconduct .
When she questioned the officers about the | atex
gl oves, the prosecutor was not eliciting testinony suggesting
Gray was subject to urine drug tests. The record clearly shows
the prosecutor was intentionally eliciting testinony that woul d
suggest that Gray was a drug deal er, which only nmakes sense
because Gray had been, in fact, charged with trafficking in
cocaine. Gven this, the prosecutor’s questions were proper
Third, Gray clains that the prosecutor effectively
testified during Foster’s testinony. On re-direct, the
prosecut or asked Foster if he were aware that the Fayette
Commonweal th Attorney’s O fice never objected to shock probation
when a person was eligible for it. Foster answered no and the
prosecutor said, “Wll, now you are.” Gay clains that the
prosecutor’s actions rendered his trial fundamentally unfair.
According to the record, Gay’'s trial counsel
guesti oned Foster about his eligibility for shock probation in
an attenpt to bolster his credibility. The prosecutor was
nmerely attenpting to attack Foster’s credibility. Her actions
did not constitute m sconduct, hence they did not render Gay’'s

trial fundamentally unfair.
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Fourth, Gray accuses the prosecutor of intentionally
eliciting evidence of post-Mranda silence. The prosecutor
asked Fanmularo if Gay had been read his Mranda rights. The
officer testified yes. The prosecutor asked if Gray had nade
any statenents. Fanularo testified no. The subject was never

mentioned again. Gay insists that this violated Wai nwight v.

Geenfield, 474 U S. 284, 106 S. C. 634, 88 L. Ed. 2d 623
(1986) .

According to the record, the prosecutor did in fact
ask whether Gray had made any statenents after he had been read
his Mranda rights. But this question did not violate

Wai nwright as Gray insists. In Wainwight, the United States

Suprenme Court held that it is fundanentally unfair for a
prosecutor to nmake evidentiary use of a crimnal defendant’s
post-Mranda silence in order to inpeach the defendant or to

prove the defendant’s sanity. Winwight v. Geenfield, 106 S.

. at 640-641. After reviewing the record, this Court found no

i nstances where the prosecutor nade any evidentiary use of

G ay’'s post-Mranda silence. Absent such evidentiary use by the

prosecutor, such a question would not constitute m sconduct.
Fifth, Gay argues that the prosecutor intentionally

i nvoked the “war on drugs” to inflame the jury. To support his

argument, he cites United States v. Solivan, 937 F.2d 1146 (6'"
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Cir. 1991). Gay insists that this constituted prosecutoria
m sconduct that would justify reversal.

The prosecutor spoke extensively about drug
trafficking in her closing argunent. But, at no tinme did the
prosecutor call upon the jury to act as the conscience of the
community by convicting Gray. The prosecutor did not call upon
the jury to send a nessage to other drug deal ers by convicting
Gray. She did not suggest in any way that the jury had the duty
to protect the comunity fromdrug dealers. Nor did she suggest
the only way the jury could protect the community was by
convicting Gray. During closing argunent, both attorneys in a
crimnal case are given great |eeway in what they argue.

Sl aughter v. Commonweal th, Ky., 744 S.W2d 407, 412 (1987),

cert. denied, 490 U S. 1113, 109 S. C. 3174, 104 L. Ed. 2d 1036

(1989). And while she often referred to the business of drug
trafficking, she did not attenpt either intentionally or
unintentionally to inflanme the passions of the jury. The
prosecutor’s closing argunent did not render Gray' s trial
fundanmental ly unfair.
CONCLUSI ON

None of Gray’s alleged errors, taken either
individually or cunulatively, justify reversing his conviction.
Therefore, this Court affirns his conviction.

ALL CONCUR
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