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BEFORE: BUCKI NGHAM DYCHE, AND TAYLOR, JUDGES.
BUCKI NGHAM JUDGE: James Oscar Merriman appeals froma final
j udgnent of the Fayette Circuit Court wherein he was convicted
of first-degree assault and sentenced to twelve years in prison
following a jury trial. W affirm

On August 23, 2002, Merriman, age sixteen at the tine,
shot Chad Hager in the face wth a .357 magnum handgun, with the
result that Hager lost his right eye. The incident occurred at
t he resi dence where Hager lived with his nother. Hager’s nother
was not at hone at the time, and the two boys as well as six of

their friends were present when the shooting occurred. Al of



t hose present were between the ages of twelve and sixteen, and
many had been drinking during the afternoon and evening. They
were al so preparing to snoke marijuana cigarettes at the tine.
Prior to the shooting, Hager brought out a | oaded .357
magnum handgun from his closet to showto the others. He
testified that he told everyone the gun was | oaded, and at | east
one witness corroborated this testinony. Oher wtnesses
i ndi cated they knew the gun had been | oaded at one tine because
they saw it being unl oaded. Although Hager indicated that
Merriman rel oaded the gun, several of the w tnesses could not
remenber who, if anyone, had reloaded it.
The conversation around the dining roomtable where
t he shooting occurred increased in volune as those present
prepared the marijuana for snoking. One of the children present
stated that the next person who tal ked would not get to snoke

the marijuana. A short tinme later, Merriman stated that “the

next person who talks gets shot.” In response to this
statenent, Hager said, “Shut-up, | like to talk when |I’mgetting
drunk.” Merriman then pointed the gun at Hager and shot himin
t he face.

Merriman was indicted and convicted by a jury on the
charge of first-degree assault. |In responding to the court’s
instructions to the jury, the jury determined guilt due to

Merriman’s “wantonly engagi ng in conduct which created a grave
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risk of death to another and thereby injured Chad Hager under
circunstances mani festing extrene indifference to hunan life.”
The jury reconmmended a sentence of twelve years in prison, and
the court sentenced Merriman accordingly. This appeal followed.

Merriman testified at trial that he knew the gun was
| oaded when Hager brought it out, but that he saw Hager unl oad
it and put the bullets on the table. He further stated that he
went to find sone rolling papers for the marijuana and that when
he returned, the gun was still on the table. Merriman testified
that he did not renmenber anyone saying that the next person to
tal k woul d get shot, and he further testified that he did not
think the gun was | oaded since he had seen Hager unload it.
Further, he stated that when he pulled the trigger he did not
intend to shoot anyone.

Merriman first argues that the trial court erred by
prohi biting himfromintroduci ng evidence that Hager had stol en
the gun used in the shooting as well as four other guns that
were found in the residence and by prohibiting himfrom
i ntroduci ng evidence that all the children knew the guns were
stolen. Merriman’s counsel argued at trial that he should have
been all owed to have evidence introduced that the guns were
stol en because it m ght have hel ped explain the reluctance of
the witnesses to give statenents to the police follow ng the

shooting. Rather than pursue this argunment on appeal, Merrinan
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argues that the evidence was adnmi ssible in order to determ ne
whet her any deal s had been nade with Hager or other w tnesses
concerning the stolen guns in exchange for their testinony. In

support of his argunent, Merriman cites WIllians v.

Commonweal th, Ky., 569 S.W2d 139 (1978), wherein the Kentucky

Suprene Court stated that “a defendant has a right to expose the
fact that a witness has crim nal charges pendi ng agai nst hi mand
t her eby possesses a notive to lie in order to curry favorable
treatment fromthe prosecution.” |1d. at 145.

W reject this argunent for several reasons. First,
there is no indication in the record that any charges had been
filed agai nst Hager or any other witness in connection with the
stol en guns and no evidence that any deals had been nmade by the
prosecution with any of them In other words, it is nerely
specul ation that the questioning of Hager and the other
Wi t nesses concerning the fact that the guns were stolen woul d
have led to testinony that any of them had been charged or any
deal s had been made. Wthout an avowal to show what Hager or
t he ot her witnesses woul d have said, we have no basis for
determ ni ng whether any alleged error in excluding the testinony

was prejudicial. See Cain v. Commonwealth, Ky., 554 S.W2d 369,

375 (1977).
A second reason for rejecting this argunent is that it

was nhot raised to the trial court. See Kennedy v. Comonweal th,




Ky., 544 S.W2d 219, 222 (1976). As we have noted, Merrimn’s
counsel argued to the trial court that the presence of stol en of
guns may have expl ained the reluctance of the wi tnesses to give
statenments to the police. Since all w tnesses gave statenents
to the police, we fail to perceive how testinony concerning the
W tnesses’ s knowl edge that the guns were stol en would be
probative of whether they were reluctant to give statenents
concerning what they had witnessed. It is nore likely that any
reluctance on the part of the witnesses as to what they had seen
was based on the fact that they had been present in an
envi ronnment that included drugs, alcohol, guns, and a shooti ng.

Furthernore, we conclude that the prejudicial inpact
of evidence that the gun was stol en outwei ghed its probative
value. The fact that the gun used in the shooting as well as
the other guns found in the house were stolen had no rel evance
to the shooting itself. Likew se, the evidence that the guns
were stolen was irrelevant to Hager’'s status as a victimof the
shooting. 1In short, we find no error in the trial court’s
ruling excluding evidence that the guns were stol en, that Hager
had stolen them and that the w tnesses knew the guns were
stol en.

Merriman’s second argunent is that the trial court
erred by not permtting one of the witnesses, Steve Kidwell, to

testify that the shooting was an accident and that Merrinman did
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not know t he gun was | oaded. During cross exam nation of the
W tness by Merriman’s counsel, Kidwell admtted that he nay have
told police in an earlier statenent that Merrimn was j ust
pl ayi ng around and did not know the gun was | oaded. Kidwel |
then testified that he believed the shooting was acci dental.
Counsel for the parties approached the bench, and the court
sustai ned the Commonweal th’s objection to the testinony and
of fered to adnonish the jury to disregard it. The Commonweal th
declined the adnonition. Merriman’s counsel then again asked
Ki dwel | about his earlier statenent to police that Merriman did
not know the gun was | oaded. Counsel for the parties again
approached the bench, and the court sustained the Comonweal th’s
objection that Kidwell could not testify as to what Merriman did
or did not know. Again, no adnonition was given to the jury.

We reject Merriman’s argunent for several reasons.
First, since the objections were sustained at the bench and no
adnonition was given to the jury, the jury heard the testinony
and was unaware that the Commonweal th’s objections had been
sustained. Therefore, there could be no prejudice resulting
fromthe court’s rulings. Second, we agree with the
Commonweal th that the testinony was not valid opinion evidence
that is allowed under KRE' 701. Even though Ki dwel |l was seated

at the dining roomtable where the shooting took place, he

! Kentucky Rul es of Evidence.



testified that he did not see Merriman pull the trigger. He did
testify that Merriman said that the next person who tal ks gets
shot. The authorities cited by Merriman in his brief do not
convince us that Kidwell should have been permtted to testify
that Merriman shot Hager accidentally or that Merriman did not
know t he gun was | oaded. Therefore, we find no error by the
trial court in excluding this testinony from Ki dwel | .

The judgnent of the Fayette G rcuit Court is affirned.
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