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BUCKI NGHAM JUDGE: Conmmonweal t h of Kent ucky appeals from an
order of the Jefferson Crcuit Court granting C eavon Bradley’'s
notion to suppress evidence. W affirm

On Septenber 15, 2000, at 4:00 a.m, O eavon Bradl ey
was in his brother’s car in the Iroquois housing project in
Loui svill e when he was pulled over by Oficer Bryan Royse.
Bradl ey was arrested on a bench warrant charging himwth being
a probation violator, and he was al so charged with driving on a

suspended license. During a pat-down search of Bradley



following his arrest, Oficer Royse discovered a fol ded bandana
containing ten grans of crack cocaine in Bradley' s pocket.
Bradl ey was subsequently indicted for trafficking in cocaine,
operating a notor vehicle without a |icense, and persi stent

fel ony of fender in the second degree.

Prior to trial Bradley filed a notion to suppress the
cocai ne as evidence. Therein, he alleged that Oficer Royse had
illegally stopped and detai ned himand that the subsequently
sei zed cocai ne was therefore inadm ssible evidence. An
evidentiary hearing was held as required by ROt 9. 78.

Bradl ey testified at the hearing that he was not
driving erratically or doing anything else to give Oficer Royse
a reason to stop his autonobile. Although Oficer Royse
acknow edged that Bradley was not driving erratically or
commtting a traffic violation, he testified that he could see
that it was Bradley in the autonobile and that he knew Bradl ey
was wanted on a bench warrant for being a probation violator.
He stated that he had seen the bench warrant earlier the
previous norning. Oficer Royce also testified that he knew
Bradl ey did not have a valid driver’s |license and shoul d not
have been driving. Further, Oficer Royce testified that he
recogni zed Bradl ey because he had stopped himon previous

occasi ons.

! Kentucky Rules of Crimnal Procedure.



During the cross-exam nation of Oficer Royse, attacks
were made on his credibility as a wtness. Specifically,
attacks were made on his testinony that he knew Bradl ey before
pul ling himover. Oficer Royse maintained that he knew Bradl ey
because he had previously stopped himand that the police radio
room woul d have a record of these contacts. The records failed
to support his testinony. Oficer Royse also produced a
not ebook wherein he had witten Bradl ey’ s nane. Although he
testified that this was witten soneti ne before the night in
guestion, that fact could not be positively established.

The court found “that the O ficer did not have a
| awful basis to stop M. Bradley.” Although the court stopped
short of saying that it did not believe the officer’s testinony
or that he was lying, it was clear that the court questioned the
officer’s credibility. Noting the weaknesses in the officer’s
testinmony, the court held that the Comonweal th had not net its
burden of proof. This appeal by the Commobnweal th foll owed.

“[A] police officer can subject anyone to an
investigatory stop if he is able to point to sone specific
articulable fact which, together with rational inferences from
t hose facts, support ‘a reasonable and articul abl e suspicion
that the person in question is engaged in illegal activity.”

Si npson v. Commonweal th, Ky. App., 834 S.W2d 686, 687 (1992),

citing Terry v. Chio, 392 U.S. 1, 88 S. C. 1868, 20 L. Ed. 2d




889 (1968). Here, Oficer Royse could have legally stopped
Bradley if he had reason to believe Bradley was operating the
aut onobil e on a suspended license or if he believed there was an
outstanding warrant for Bradley's arrest. Wile the officer
testified that he stopped Bradley for those two reasons, the
court obviously did not believe his testinony was credible.
“Wth regard to the factual findings of the tria
court ‘clearly erroneous’ is the standard of review for an

appeal of an order denying suppression.” Comonwealth v. Banks,

Ky., 68 S.W3d 347, 349 (2001). *“However, the ultinmate | ega
guestion of whether there was reasonabl e suspicion to stop or
probabl e cause to search is reviewed de novo.” I1d. 1In
reviewing orders fromthe circuit court on suppression notions,
“a reviewi ng court should give due weight to the assessnent by

the trial court of the credibility of the officer and the

reasonabl eness of the inferences.” Comonweal th v. Whitnore,

Ky., 92 S.W3d 76, 79 (2002).

“When a pre-trial hearing on the issue of suppression
is conducted to determne the admi ssibility of evidence obtained
during a search, a trial court’s findings of fact are concl usive
if they are supported by substantial evidence.” Sinpson, 834
S.W2d at 687; RCr 9.78. “Substantial evidence” has been
defined as “evidence of substance and rel evant consequence

having the fitness to induce conviction in the m nds of
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reasonabl e nen.” Owmens-Corning Fiberglas Corp. v. Golightly,

Ky., 976 S.W2d 409, 414 (1998). Having reviewed the tape of
t he suppression hearing, we conclude there was substantia

evi dence to support the court’s findings. It is not for this
court to second-guess the circuit court’s determ nation of the
officer’'s credibility.

The Commonweal th contends that the trial court erred
in forcing it to nmeet a higher burden of proof than that
required by law. The parties agree that the standard of proof
was the preponderance of the evidence. The Commonweal th argues
that the court required proof of sonme physical or docunentary
evi dence that the officer knew Bradl ey previously and that the
| ack of such evidence caused the court to automatically reject
the officer’s testinony and hold that the burden of proof had
not been net.

On the other hand, Bradley asserts that the court
nmerely rejected the officer’s testinony on grounds of
credibility and that no hi gher burden of proof was assigned by
the court. W agree with Bradley. As we have noted, this court
must give the trial court’s assessnent of the credibility of the

of ficer due weight. Witnore, supra.

The Commonweal th’s second argunent is that, even if
the stop was illegal, the search and seizure of the crack

cocaine incident to Bradley’'s arrest is not inproper as a “fruit
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of the poisonous tree” fromthe illegal stop because the search

was “so attenuated as to dissipate the taint.” See United

States v. Fazio, 914 F. 2d 950, 957 (7th Gr. 1990). This

argunment may have sonme nerit. See United States v. Geen, 111

F. 3d 515 (7th Cr. 1997). However, the Comonwealth did not
raise this issue to the circuit court.
“A new theory of error cannot be presented on appeal.”

Ruppee v. Commonweal th, Ky., 821 S.W2d 484, 486 (1991),

overrul ed on other grounds by Lovett v. Commonweal th, Ky., 103

S.W3d 72 (2003). Because the Commonweal th raised only the
issue of the legality of the stop at the trial court |evel, we
decline to address this issue. Neither the Commopnweal th’s
argunment that questions of |aw are to be reviewed de novo nor
its argunment that the error constitutes pal pable error under RCr
10. 26 persuades us ot herw se.
The order of the Jefferson CGircuit Court is affirned.
EMBERTON, CHI EF JUDGE, CONCURS.
VANVETER, JUDGE, DI SSENTS BY SEPARATE OPI NI ON
VANVETER, JUDGE, DI SSENTI NG BY SEPARATE OPI NI ON
Respectfully, | dissent fromthe nmajority opinion,
whi ch agrees that the Commonweal th’s argunent regarding
attenuation “may have sonme nerit,” but fails to consider the

argunment under the pal pable error rule of RCr 10. 26.



The plain | anguage of RCr 10.26 states that “[a]
pal pabl e error which affects the substantial rights of a party
may be considered . . . by an appellate court on appeal, even
t hough insufficiently raised or preserved for review, and
appropriate relief nmay be granted upon a determ nation that
mani fest injustice has resulted fromthe error.” (Enphasis
added.) Wiile the Comonweal th has not cited and we have not
found any case which extends the benefits of RCr 10.26 to the
Commonweal th, the | anguage of the rule does not foreclose its
use by the Commonweal th, and no reported case holds that the
rule is not to be so applied. 1In addition, the history of the
rul e supports its application to the Coormonwealth, as well as to
a defendant. Prior to the 1981 promul gation of RCr 10.26, RCr
9.26 provided that “[a] conviction shall be set aside . . ., or
t he judgnent reversed on appeal, for any error or defect when,
upon consi deration of the whole case, the court is satisfied
that the substantial rights of the defendant have been
prejudi ced.” (Enphasis added.) This rule was substantially
nodi fied in 1981, when it was effectively replaced by RCr 10. 26
as quoted above. Thus, the rule clearly applies to the

substantial rights of both defendants and the Commonweal t h. 2

2 A defendant may not be retried follow ng an acquittal, notw thstanding that
the acquittal may have been based on an inproper ground. Comobnwealth v.

Mul l'ins, 405 S.W2d 28, 29 (1966). Therefore, as a practical matter, the
application of RCr 10.26 to the benefit of the Commpbnwealth has limted
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Kent ucky courts have consistently held that an
appel l ate court may consider an unpreserved issue if the error
is a pal pabl e one which affected the party’'s substantial rights
and resulted in a mani fest injustice. Schoenbachler v.
Comonweal th, Ky., 95 S.W3d 830, 836 (2003); Commonweal th v.
Pace, Ky., 82 S.W3d 894, 895 (2002). *“In determ ning whether
an error is pal pable, ‘an appellate court nust consider whether
on the whole case there is a substantial possibility that the
result would have been any different.’”” 1d. at 895 (quoting
Commonweal th v. Mlntosh, Ky., 646 S.W2d 43, 45 (1983)).

In the instant case, this standard has been net. The
trial court has determined to suppress evidence w thout which
t he Commonweal t h cannot proceed. |If the unpreserved error were
to be considered and the evidence were not excluded, a
substantial possibility exists that the result would be
different. The facts are that the defendant had an active
warrant agai nst him which nmade himsubject to arrest. 1In
United States v. Green, 111 F.3d 515 (7'" Gir. 1997), the court
found that the initial stop of the defendant’s autonobile was
not justified. However, the court stated:

It would be startling to suggest that

because the police illegally stopped an
aut onobi l e, they cannot arrest an occupant who is
found to be wanted on a warrant. . . . Because

the arrest is lawful, a search incident to the

i npact, and only on appeal of the grant of a defendant’s suppression or
simlar pretrial notion.



arrest is also lawful. The lawful arrest of [the

occupant] constituted an intervening circunstance

sufficient to dissipate any taint caused by the

illegal autonobile stop.
Id. at 521. Simlarly, courts in other jurisdictions have held
that the discovery of an outstandi ng warrant overcones any taint
of an inperm ssible initial encounter. See, e.g., People v.
Hillyard, 589 P.2d 939 (Colo. 1979); State v. Foust, 262 So.2d
686, 687 (Fla. App. 1972); People v. Murray, 728 N. E.2d 512,
516-17 (I111. App. 2000); Quinn v. State, 792 N. E. 2d 597, 599-601
(I'nd. App. 2003); State v. Jones, 17 P.3d 359, 360 (Kan. 2001);
State v. Hill, 725 So.2d 1282, 1284-87 (La. 1998); State v.
Thonmpson, 438 N.W2d 131 (Neb. 1989); Neese v. State, 930 S.W2d
792, 801-03 (Tex. App. 1996); Reed v. State, 809 S.W2d 940
(Tex. App. 1991); State v. Rothenberger, 440 P.2d 184 (\Wash.
1968). But see Frierson v. State, 851 So.2d 293, 300 (Fla. App.
2003); Jefferson v. State, 780 N E.2d 398, 400 (I nd. App. 2002)
(holding that illegal initial detention required suppression of
subsequent|ly found evi dence, notw t hstandi ng exi stence of
out standing arrest warrant).

The rational e behind the cases that do not suppress
due to intervening warrants lies in the Suprene Court’s
rejection of the argunent that a “but for” test exists under the

fourth anmendment. In Brown v. Illinois, 422 U.S. 590, 599, 95

S.C. 2254, 2259, 45 L.Ed.2d 416 (1975), the Court noted that



not . . . all evidence is ‘fruit of the poisonous tree sinply
because it would not have cone to light but for the illega
actions of the police” (quoting Wwng Sun v. United States, 371
U.S. 471, 487-88, 83 S.Ct. 407, 417, 9 L.Ed.2d 441 (1963)). The
real question is whether, given the original illegality, the

evi dence cane to light by reason of the “‘exploitation of that
illegality or instead by neans sufficiently distinguishable to
be purged of the primary taint.”” Brown, 422 U S. at 599, 95
S.C. at 2259. See also WIlson v. Commonweal th, Ky., 37 S.W3d
745, 748 (2002) (court recognizing attenuation doctrine, citing
Segura v. United States, 468 U. S. 796, 805, 104 S. . 3380,
3385, 82 L.Ed.2d 599, 608 (1984), and Wng Sun, supra). In
maki ng this determ nation of whether the discovery of evidence
is attenuated, the Court in Brown suggested the consideration of
three factors: (1) tenporal proximty; (2) “the presence of

i ntervening circunstances”; and (3) “the purpose and flagrancy
of the official msconduct.” 422 U S. at 603-04, 95 S. (. at
2261- 62.

Applying the Brown test to the instant case, while the
first factor points to exclusion, the second factor clearly
favors attenuation. Although the arrest and subsequent search
were close in tinme to the inproper stop, the preexisting
out standi ng warrant constitutes an intervening circunstance

which carries nore weight than tenporal proximty. See G een,

-10-



111 F. 3d at 521 (court holding tinme span of five mnutes between
police m sconduct and search is not dispositive).

The 7'" Gircuit Court of Appeals noted in Green that
the third factor, that of the "“purpose and flagrancy of the
official msconduct,” is tied to the purpose of the exclusionary
rule, i.e., to deter, to conpel respect for constitutiona
guaranties, and to renove any incentives to disregard these
guaranties. 1ld. at 523. As noted by the 10'" Circuit, this
prong of Brown “can only be ained at exploring whether the
police have exploited their illegal” action. United States v.
Mel endez- Garcia, 28 F.3d 1046, 1055 (10'" Gir. 1994). In this
case, although the trial court did not believe the police
officer’'s testinony that he had had prior contact with the
appel | ee and was aware of the outstanding warrant, the facts are
undi sputed that the search cane only after the officer called in
to verify the existence of the outstanding warrant and pl aced
t he appel |l ee under arrest. Thus, as recognized by the court in
G een, the search was not an exploitation of the illegal stop.

111 F.3d at 523.°3

® The instant facts are unlike those present in United States v. MSwain, 29
F.3d 558 (10'" Cir. 1994), in which the stop was illegal and no arrest warrant
had been issued. In that case, the court found the police exploited the
illegal stop to obtain “consent” to search. |In State v. Hll, 725 So.2d at
1287, the court | ooked to whether the police officers had a “quality of

pur poseful ness” in their conduct, whether that conduct was calculated to
cause surprise, fright or confusion, and whether that conduct was a flagrant
abuse of police power. The record in this case indicates there was no
flagrant show of police authority, and no lights or sirens. Instead, the

of ficer sinply pulled over the appellee, asked for identification and
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The appel l ee cites Churchwell v. Comonweal t h, Ky.
App., 843 S.W2d 336 (1992), and United States v. MSwain, 29
F.3d 558 (10'" Gir. 1994), in support of his argunent that the
illegal stop dictated that all subsequently-di scovered evi dence
must be suppressed. However, both cases are factually
di stinguishable in that neither involved the existence of an
out standi ng warrant for an occupant of the car involved in the
st op.

| woul d vacate the order of the Jefferson Crcuit

Court, and remand for further proceedings.
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license, and called the radio roomwhich verified a suspended |icense and
warrant. These facts stand in contrast to those present in Brown v. Illinois,
i n which the defendant was approached by arnmed detectives, with revol vers
drawn, and was advi sed that he was under arrest. The detectives had
previously broken into and searched his apartnment, all w thout probable cause
or warrant. 422 U. S. at 592-94, 95 S. . at 2256-57.
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