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DYCHE, JUDGE. Donnie Hillyard appeals froman order of the
Union Circuit Court, entered on April 24, 2002, denying his CR
60.02 notion. W affirm

Hillyard was indicted in 1978 at the age of seventeen

for murder, kidnapping, and first-degree rape. He nmade a ful

! Senior Status Judge Thomas D. Enmberton, sitting as Speci al
Judge by Assignnent of the Chief Justice pursuant to Section 110
(5)(b) of the Kentucky Constitution.



confession to police shortly after the comm ssion of the crines.
At trial, Hllyard s primary defense was insanity. His chief

wi tness was Elya Bresler, who was presented to the court as an
expert in the field of clinical psychology. Bresler testified
that he was a clinical psychol ogist with nunerous graduate
degrees, who was licensed to practice in many states including
Kentucky. He stated that he was enpl oyed at the Chester Mental
Health Hospital in Illinois, and also had a private practi ce.

In response to questions regarding Hllyard s nental
condition, Bresler testified that H Ilyard had sinple
schi zophrenia, which could result in the sufferer not know ng
right fromwong. He also testified that Hillyard was
del usi onal .

A jury found Hillyard guilty of all the charges, and
he was sentenced to serve consecutive sentences of life in
prison and twenty years. Hillyard s conviction was affirned by
t he Kentucky Suprenme Court in 1980, with the exception that the
Court ordered the sentences to be served concurrently rather
t han consecuti vely.

Oficials at the Departnent of Public Advocacy
t hereafter discovered that Bresler was an inposter who did not
even have a col |l ege degree. Accordingly, on August 13, 1984,
Hllyard filed a notion for a new trial on the grounds of newy-

di scovered evidence, pursuant to RCr 10.02 and 10.06. The
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notion was denied by the trial court, and this Court affirnmed
that decision in an opinion rendered on May 9, 1986 (“1986
Opi nion™) .

Then, on May 14, 1996, Hillyard filed a pro se notion
to vacate or set aside his sentence pursuant to RCr 11.42,
rai sing several clainms including ineffective assistance of
counsel for engaging an unqualified expert. The notion was
denied. The record indicates that Hllyard did not appeal the
denial of this notion.

On Cctober 16, 2001, Hllyard filed a pro se notion to
vacate sentence pursuant to CR 60.02(e) and (f), raising a claim
concerning a jury instruction. He also filed a notion for
appoi nt ment of counsel, which was granted. H s counsel filed a
suppl enent to the pro se 60.02 notion, raising again the issue
of Bresler’s perjured testinony regarding his qualifications.
The CR 60.02 notion was denied by the circuit court in an order
entered on April 24, 2002, on the grounds that the jury
instruction claimcould and shoul d have been raised on direct
appeal and that the clainms regarding Bresler’s perjury and fraud
had not been raised within a reasonable tine. Hillyard appeals
fromthis order.

Hillyard s first argunent concerns Bresler’s perjured
testinmony regarding his qualifications as a clinica

psychol ogist, and his failure to testify expressly that Hillyard
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was crimnally insane. Although Hillyard discovered that
Bresl er was an i nposter seventeen years before filing the
notion, he contends that it was tinely because he could not have
avai l ed hinself of the extraordinary remedy avail abl e under CR

60. 02 until after the decision in Commonweal th v. Spaul di ng,

Ky., 991 S.W2d 651 (1999), in which it was held that perjury
now constitutes a sufficient due process violation to sustain a
cl ai m pursuant to CR 60.02(f).

Qur review of the record indicates that the issue of
Bresler’s testinony was fully resolved by this Court in its 1986
Qpinion affirmng the trial court’s denial of Hllyard s notion
for a newtrial pursuant to RCr 10.02 and 10.06. Cur
reconsideration of this claimis therefore barred by the

doctrine of res judicata. See R chardson v. Brunner, Ky., 328

S.W2d 530 (1959).
In the 1986 Opinion, this Court assessed Bresler’s
testinony under the claimthat Hillyard was denied his right to

a conpetent psychiatrist. See Ake v. Cklahoma, 470 U. S. 68

(1985). However, the analysis was virtually identical to that
whi ch woul d be perfornmed if we considered Bresler’s perjury as a
vi ol ation of due process neriting extraordinary relief pursuant
to CR 60.02(f). The 1986 Opinion stated, in relevant part, as

foll ows:



The expert w tness, Bresler, was
qualified to the trial court as an expert
clinical psychol ogist, and accepted as such
by the jury. Bresler testified that he had
adm ni stered appropriate psychol ogical tests
to Hllyard, and that in his opinion the
appel l ant was a “schi zophrenic, sinple
type.” Bresler further described
schi zophrenia as a severe nental ill ness,
characteri zed by gross disturbances in
t hi nki ng, which would bl ock out the
appel l ant’ s normal sense of right or wong
and cause himto have irresponsible
i npul ses. The state forensic psychiatri st
exam ned H Il lyard and found no evi dence of
mental ill ness.

Assum ng that the appellant could have
found a bona fide expert who would testify
that Hllyard was nentally ill, there is no
indication that the jury would have been or
woul d be nore receptive to virtually the
same testinony froma different expert. The
only competent physician to exam ne
H |l lyard, although admttedly not chosen by
t he appellant, found Hillyard not to be
mentally ill. This testinony was accepted
by the jury in light of the brutal nature of
the crimes with which the appel |l ant was
charged. Hillyard was able to have his case
presented in its best light to the jury. W
find no error in the trial court’s
determi nation that the newly discovered
evidence did not nerit a new trial,
especially since the newy discovered
evi dence woul d serve only to inpeach the
appel lant’s own w tness.

Hillyard v. Commonweal th, No. 85-CA-1373- MR (1986) (enphasis

added) .
Hi |l lyard contends that a fresh review is nonethel ess
justified because the standard of review under CR 60.02(f) is

different fromthat enployed in review ng the denial of notions
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made pursuant to RCr 10.02 and 10.06. The standards of review,
however, are identical, and require (1) a show ng of abuse of
di scretion and (2) a show ng that the new evidence would with
reasonabl e certainty have changed the outcone of the trial.

Whet her to grant a newtrial on the basis of
newl y di scovered evidence is largely within
the discretion of the trial judge, and the
standard of review is whether there has been
an abuse of that discretion. Foley v.
Conmonweal th, Ky., 55 S.W3d 809 (2000).

The evi dence nmust be of such decisive val ue
or force that it would, wth reasonabl e
certainty, change the verdict or probably
change the result if a newtrial was
granted. Fol ey, supra.

Cal dwel | v. Commonweal th, Ky., 133 S. W 3d 445, 454 (2004).

[Alctions under CR 60.02 are addressed to

t he "sound di scretion of the court and the
exercise of that discretion wll not be

di sturbed on appeal except for abuse.”

Ri chardson v. Brunner, [Ky.,] 327 S.W2d
572, 574 (1959). Rule 60.02(f) "may be

i nvoked only under the nbst unusua
circunstances...." Howard v. Commonweal t h,
[Ky.,] 364 S.W2d 809, 810 (1963); see also,
Cawood v. Cawood, [Ky.,] 329 S.W2d 569
(1959) and relief should not be granted,
pursuant to Rule 60.02(f), unless the new
evidence, if presented originally, would
have, with reasonabl e certainty, changed the
result. See, Wallace v. Commobnweal th,

[Ky.,] 327 S.w2d 17 (1959).

Brown v. Commonweal th, Ky., 932 S.W2d 359, 362 (1996).

Th[e] use of perjured testinony is treated
i ke newly discovered evidence for the
purposes of CR 60.02. Cf. Millins v.
Conmonweal th, Ky., 375 S.W2d 832, 834
(1964); see also North Dakota v. Thiel, 515
N.W2d 186, 188 (N.D. 1994). "[Il]n order
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for newy discovered evidence to support a
notion for new trial it nmust be 'of such
deci sive value or force that it would, wth
reasonabl e certainty, have changed the
verdict or that it would probably change the
result if a newtrial should be granted.'"
Jenni ngs v. Commonweal th, Ky., 380 S.W2d
284, 285-86 (1964), quoting Ferguson v.
Conmonweal th, Ky., 373 S.w2d 729, 730
(1963).

Commonweal th v. Spaul di ng, supra at 654.

Therefore, the analysis perfornmed by this Court in the
1986 Opinion fully met the standard of review required under CR
60. 02(f).

As to the contention that Bresler never stated the
“magi ¢ words,” that Hillyard net the test for lack of crimna
responsibility, we note that in a recent case exam ni ng whet her
an expert nedical witness nust utter the magi c words “reasonabl e

probability,” the Kentucky Supreme Court reiterated that they
were not necessary if the testinony “satisfie[d] the requirenent
that an issue requiring nedical expertise be proven by ‘the

positive and satisfactory type of evidence required to take the

case to the jury on that question.”” Turner v. Commonwealth,

Ky., 5 S.W3d 119, 122 (1999) (citation omtted). 1In the view
of this Court in 1986, Bresler’'s testinony clearly fulfilled
this function.

Hi Il yard next argues that his counsel was ineffective

for allowing Bresler to testify at trial, and for presenting an



insanity defense with only one witness, Bresler, to support it.
Hillyard relies on a recent Sixth Grcuit case, Skaggs v.
Par ker, 235 F.3d 261 (6'" Cir. 2000), in which the appellant was
granted a new penalty trial on the grounds that his counsel was
ineffective for permtting Bresler to serve as his primary
mtigation wtness.

We are barred fromconsidering this claimof
i neffective assistance of counsel, however, because it was
raised in Hillyard' s RCr 11.42 notion in 1996. The structure
for appellate review is not haphazard or overlapping. &G o0ss V.

Commonweal th, Ky., 648 S.W2d 853, 856 (1983). A crimna

def endant nust first bring a direct appeal when available, then
utilize RCr 11.42 by raising every error of which he should be

aware. |d. CR 60.02 should be utilized only for extraordinary
situations not subject to relief by direct appeal or by way of

RCr 11.42. 1d. The obvious purpose of this principle is to

prevent the relitigation of issues which either were or could

have been litigated in a simlar proceeding. MQueen v.

Conmmonweal th, Ky., 948 S.W2d 415, 416 (1997). Cbviously,

Hillyard believed in 1996 that his counsel was ineffective for
using Bresler as the primary defense wi tness, and stated as nuch
in his ROr 11.42 notion. Successive notions raising clains that

ei ther have or should have been presented earlier cannot be



revi ewed on appeal. Hanpton v. Commonweal th, Ky., 454 S. W 2d

672 (1970).

We note also that in Skaggs v. Parker, the Sixth

Circuit Court of Appeals granted relief in part because Bresler
had behaved in a bizarre manner at trial. “Bresler’s testinony
was ranbling, confusing, and, at tines, incoherent to the point
of being comcal.” 1d. at 264. This was not the situation in
Hllyard s case. As the 1986 Opinion noted, Hillyard s case
was presented to the jury in its best |ight.
Hillyard s final argunment concerns allegedly defective

jury instructions. This is a claimthat could have been raised
on direct appeal. Accordingly, the trial court correctly held

that CR 60.02 may not be invoked as an alternate nethod of

revi ew.
The order of the Union Circuit Court is affirned.
ALL CONCUR
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