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BEFORE: COMBS, KNOPF, and McANULTY, Judges.

COVBS, JUDGE. Curtis Robertson appeals froman order of the
McCracken Circuit Court of February 20, 2003, which denied his
notion for relief froma Decenber 1999 crim nal conviction and
sentence. He maintains that errors by counsel conprom sed his
constitutional right to effective |egal assistance. W affirm

In Novenber 1999, Robertson was tried before a jury on

the charge that he nmurdered Jewell Ray Mathis on Novenber 23,

1998, by shooting himin the head and chest five tines with a



pistol.! The Comonweal th’s evi dence indicated that the shooting
foll owed a verbal altercation between Robertson and Mathis, who
were patrons of Jinbo' s Tavern in Paducah. Testinony reveal ed
that after a heated di scussion, Robertson |left the bar,

retrieved his gun, and returned to the tavern specifically to
kill Mathis.

Robertson clained that he shot and killed Mathis only
in self-defense. He testified that as he wal ked toward Mathi s,
who was seated near the bar, Mathis | ooked at him reached
behind his jacket, and turned his ahead toward anot her bar
patron. Robertson said that he believed that Mathis was
reaching for a gun. Fearing for his Iife, he shot and killed
Mat his. Robertson left his gun at the bar and ran outside. He
was | ater found unconscious in a ditch behind the tavern.

Al t hough the jury was instructed on | esser—included
of fenses, including mansl aughter and reckl ess homcide, it
rejected these theories and convicted Robertson of intentiona
murder. He was sentenced to life inprisonnent. Robertson
appeal ed the judgnment of conviction to the Kentucky Suprene
Court on various grounds, asserting that the trial court had
erred: by allowng the jury to find himguilty of intentiona

hom ci de despite evidence of his intoxication; by refusing to

"Evi dence presented at trial showed that Robertson shot Mathis in the skull at
cl ose range, severing his brain stem and upper spinal cord.
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permt himto introduce the testinony of two police officers
regardi ng excul patory statenents he nade followi ng his arrest;
by not allowing himto introduce evidence of the victims prior
crimnal record; and by failing to declare a m strial based upon
prosecutorial msconduct. The Suprene Court affirmed the
judgnment. It enphasized the strong case agai nst Robertson, and
in assessing the prosecutor’s conduct, it concluded that the
trial had been fundanentally fair. Robertson’s petition for
reheari ng was deni ed.

Robertson filed a notion pursuant to RCr? 11.42. He
clainmed that he had not received a fair trial because of
nunerous errors of his trial counsel. He clained that his
counsel erred by failing: to obtain defense experts, to nove
for recusal of the trial judge, to request a speedy trial, to
nove for a change in venue, to object to coments of the
prosecutor, to nove for sequestration of the wi tnesses before
openi ng statenents, and to investigate the charge and to prepare
properly for trial. As it determ ned that each of Robertson's
clainms was refuted by the record, the circuit court denied his
notion wthout a hearing. This appeal foll owed.

RCr 11.42 affords a procedure to persons under
sentence by which to raise collateral objections to the

j udgnments entered against them Section (2) of that rule allows

?Kentucky Rul es of Crimnal Procedure.
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the court to dismss notions that do not nake a substantia

prima facie showing of entitlenent to relief. Pursuant to
section (2), the circuit court denied Robertson’s substantive
notion as well as his request for an evidentiary hearing. Qur
task upon reviewis to determ ne whether the record refutes
Robertson’s factual allegations or if not, whether his unrefuted
all egations -- if true -- would invalidate his conviction.

Hopewel | v. Commonweal th, Ky. App., 687 S.W2d 153 (1985).

In order to be entitled to relief for ineffectiveness
of counsel, Robertson nust show that his trial counsel was
deficient in that he failed to performat an objective standard
of reasonabl eness and that counsel’s errors prejudiced the

outcone of his trial. Strickland v. Washi ngton, 466 U. S. 668,

104 S. . 2052, 80 L.Ed.2d 674 (1984); Gall v. Commonwealth,

Ky., 702 S.w2d 37 (1985). It nust be shown that absent the
i nadequacy of counsel, there is a reasonable probability that

the jury would have reached a different result. See Norton v.

Commonweal th, Ky., 63 S.W3d 175 (2002). Robert son nust

overcome a strong presunption that his counsel’s performance
fell within the wi de range of reasonabl e professiona

assistance. Strickland, supra. After our review of the record,

we agree with the circuit court that Robertson has failed to
show that he is entitled to the extraordinary relief that he

seeks.



The eyew tness testinony agai nst Robertson was
devastating. The bar patrons were acquainted with both nen.
They indi cated wi thout exception that Robertson appeared
agitated with Mathis and that he had badgered himup until the
time that he shot and killed him They insisted that Mthis had
not threatened Robertson in any way and that he had attenpted to
avoi d Robertson, expressly telling himthat he did not want
trouble. The consistent thread of that testinony severely
under mi ned Robertson’s reliance on a theory of self-defense.
Havi ng revi ewed the record, we are persuaded that Robertson’s
conviction resulted fromthis critical source of evidence. It
is not reasonably likely that it could have been avoi ded or that
it could have been attributed to any shortcom ngs of his counse
or any other error identified by Robertson. I f counsel erred
with respect to any or all of the matters enunerated by
Robertson, the alleged errors cannot be shown to have been as
prejudicial as the consistent body of testinobny against him
Nevert hel ess, we have exam ned each of Robertson’s contentions
all eging error.

Robertson contends that trial counsel erred by failing
“to investigate or to secure the use of a ballistics and
t oxi col ogy expert at trial.” However, the trial testinony of
t he nedi cal exam ner and ot her prosecution experts was

consi stent with Robertson’s testinony at trial. Robertson’s
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all egation that testinony fromother unidentified experts would
have been beneficial to his defense has no support in fact and
is wholly specul ative. Conclusory allegations that are not
supported by specific facts do not justify an evidentiary
hearing; the provisions of RCr 11.42 do not provide an
opportunity nerely for an exploratory search for possible

grievances. Glliamv. Commonweal th, Ky., 652 S.W2d 856

(1983).

Next, Robertson contends that his trial counsel erred
by failing to nove for recusal of the trial judge. Robertson
argues that the trial judge reveal ed an insurnountabl e personal
bi as agai nst hi m because of a remark nade to | awyers concerning
Robertson’s behavior with court officers: “just face it, he’'s a
bad guy.” The burden of proof required to justify the recusa
of a trial judge is form dable. Counsel’s decision to forego
such a notion in light of the judge' s isolated conment coul d
reasonably constitute sound trial strategy. More significantly,
Robertson has failed to point to any instance where the trial
court’s rulings were unreasonable, clearly erroneous, or
otherwise unfairly prejudicial to him

Robertson al so argues that counsel erred by failing to
demand a speedy trial. However, Robertson once again has not
identified any specific facts as to how he was prejudi ced by

this alleged om ssion. An inmate nust set forth in specific
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detail why RCr 11.42 relief is warranted. Centers v.

Commonweal th, Ky. App., 799 S.W2d 51 (1990). WMany factors nust

be wei ghed and consi dered before a request for speedy trial is
made, and there remains the strong presunption that the om ssion
was part of counsel’s trial strategy. Robertson cannot prevai
by maki ng a bare assertion that counsel erred by failing to file
such a notion. Matters of legitimate trial strategy are not

subject to review in hindsight. Strickland, supra. Thus,

counsel s strategic decision not to demand a speedy trial wl|
not support a finding of ineffective assistance of counsel.
Robertson next contends that his trial counsel erred
by failing to nove for a change in venue since his case received
consi derabl e | ocal publicity. “However, the determ nation of
whet her to request a change of venue addresses itself to the

di scretion of the trial lawer.” MKinney v. Commonweal th, Ky.,

445 S. W 2d 874, 877 (1969). Again, we are required to be highly
deferential to counsel’s decision in |ight of the particul ar
facts of the case. Robertson clainms that such a notion m ght
have been filed, and he specul ates that county residents were
“bi ased concerning acts of violence in MCracken County”
follow ng the Heath H gh School shooting incident. However,

t hese all egations are insufficient to overcone the presunption
that counsel acted within the wi de range of reasonabl e

prof essi onal assistance. Conjecture that a different trial
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strategy m ght have proven nore beneficial is not sufficient.

Har per v. Commonweal th, 978 S.W2d 311 (1998).

Next, Robertson contends that trial counsel erred by
failing to object to various prejudicial coments of the
prosecutor and by failing “to properly present the case to the
jury.” Robertson conplains that his counsel perforned
deficiently by failing to invoke the rule on separation of
wi tnesses until after the jury had been sel ected and openi ng
statenents were conpl eted. However, Robertson does not contend
that any wtness distorted his testinony to conformto that of
others who had already testified — the precise situation that
the rule of separation is intended to prevent. Instead, he
sinply notes that w tnesses who were in the audi ence (none of
whom was specifically identified) could hear the Comonweal th’s
theory of the case and its summation of the evidence. Wthout
identifying a specific prejudice that he suffered, Robertson
cannot conplain of the sunmary dism ssal by the trial court of
this unsubstanti ated al | egati on.

Robertson al so conplains that counsel: failed to
object to the prosecutor’s use of an easel to display the
statutory definition of the charges; failed to object to
numerous attenpts by the Comonwealth to vilify him failed to
object to the Conmonweal th’s | eadi ng questions; and failed to

have witnesses in attendance in tinely fashion to be ready to
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testify. However, he concedes that none of these incidents “my
in and of thenselves rise to the |evel of warranting a new
trial.” Nevertheless, he argues that the cunul ative effect of
the errors “conbined with other deficiencies” denied himthe
right to effective assistance of counsel. W disagree.

On direct appeal, the Kentucky Suprenme Court carefully
eval uated the prosecutor’s conduct throughout Robertson’s trial.
It concluded that the prosecutor had done his job energetically
and that Robertson had received a fundanentally fair trial. An
i ssue raised, analyzed, and rejected on direct appeal nay not be
reconsi dered in these proceedi ngs by characterizing it as

i neffective assistance of counsel. Haight v. Commonweal th, Ky.,

41 S.W2d 436 (2001). Substantively, the individual allegations
rai sed have no nerit.® Therefore, they can have no cunul ative

i npact or value. MQeen v. Commonweal th, 721 S.W2d 694, 701

(1986) .

Finally, Robertson contends that trial counsel erred
by failing to conduct any investigation regarding the evidence
presented at sentencing by otherwise failing to advocate
vigorously for himduring this stage of the proceedi ngs.

Specifically, Robertson argues that counsel should have

W have reviewed the record precisely where Robertson indicates that trial

counsel was chastised by the trial court for failing to have w tnesses ready
to testify. Contrary to his representation, the trial court expressed

absol utely no conplaint with counsel and did not refer to this issue in the
rat her innocuous comments nade to the jury about the trial schedul e.
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uncovered mtigating evidence that woul d have hel ped hi m during
sentencing. Again, in light of the strength of the
Commonweal th’ s case agai nst Robertson, we are not persuaded that
any error by counsel in this regard could be shown to have been
prejudicial. Robertson has again failed to all ege what

addi tional investigation he believes should have been undertaken
or what mitigating evidence that any other w tnesses coul d have
provi ded whi ch woul d have been beneficial to his position. An

inmate nust set forth in specific detail why RCr 11.42 relief is

warranted. Centers v. Commonweal th, Ky. App., 799 S.W2d 51

(1990) .

A review of the record in this case denonstrates that
Robertson recei ved reasonably effective assistance of counsel.
Any of the alleged ineffectiveness was not so serious as to
deprive himof a fair trial, and there is no reasonabl e
probability that a different result could have been achi eved by
any neans. The allegations raised were either refuted by the
record or were not sufficiently supported with specific facts so
as to avoid summary dismssal. An evidentiary hearing was not
required.

The order of the McCracken Circuit Court is affirnmed.

ALL CONCUR
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