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BEFORE: BARBER, SCHRODER AND VANMETER, JUDGES.
VANMETER, JUDGE: This is an appeal froma judgnment entered by
the Harlan GCircuit Court after a jury found appell ant Robert W
Shields guilty of trafficking in controlled substances in the
first, second, and third degrees, and trafficking in |ess than
ei ght ounces of marijuana. Appellant alleges that the trial
court erred by instructing the jury on m sdenmeanor penalties

during the guilt phase of the trial, and that the prosecutor’s



remar ks during the sentenci ng phase were so prejudicial as to
require reversal. For the reasons stated hereafter, we affirm

On April 24, 2002, Rachel Ledford s Departnent for
Juvenil e Justice (DJJ) worker contacted Rachel’s nother, Connie
Ledford, to informher that Rachel had failed a drug test at
school . Connie responded that she had found marijuana and xanax
in Rachel’s roomearlier that day, but that she had burned them
in her fireplace to avoid police involvenent. Wen the DJJ
wor ker and Harlan Deputy Sheriff Marcus WIIlians questioned
Rachel at hone |ater the sanme day, she inforned themthat she
had obtai ned the drugs from appel |l ant as paynent for selling
drugs for him

W lians subsequently obtained warrants to arrest
appellant and to search his trailer. After appellant was
arrested on April 29, he consented to a search of his trailer
whi ch yielded two marijuana cigarettes and nmarijuana seeds found
inthe living room 9 hydrocodone and 14 oxycodone pills found
in a kitchen cabinet, 393 xanax pills, several bags of
marijuana, and scales found in a cookie tin in a wall cabinet in
appel l ant’ s bedroom and a police radio. According to the
Commonweal th, while being transported to jail, appellant told
WIllianms that the only reason the Ledford famly reported him
was to “elimnate the conpetition.” Further, appellant

all egedly stated during fingerprinting that although he woul d be



suspi cious if soneone asked to buy one pill fromhim he would
not be suspicious if he asked to buy a few pills.

On Septenber 16, appellant was indicted and charged
with trafficking in controlled substances in the first, second,
and third degrees, trafficking in |ess than ei ght ounces of
marijuana, unlawful transaction with a mnor in the first and
second degrees, and possession of a police radio. Appellant was
arraigned and pled not guilty to all of the charges on Cctober
11.

At appellant’s jury trial, evidence was adduced to
show the facts set forth above and, further, that aninosity
exi sted between appellant’s famly and the Ledford famly. Mre
specifically, a property dispute between Rachel’s father and
appellant’s nother had resulted in a lawsuit. Further,
appel l ant’ s previous cohabitation with Connie’ s sister, Gaen
Ledf ord, had increased aninbsity between the famlies.

Evi dence was al so adduced to show that appellant had
no Harlan County incone, his nother paid his bills, and she
owned and allowed himto live in the trailer rent free.

Appel l ant testified, however, that he sonetines stayed in

Lexi ngt on, where he worked for friends for ten dollars per hour

one or two weeks every few nonths. Appellant ultimtely clained
that he did not know that the hydrocodone and oxycodone were in

the trailer, and that the pills belonged to his nother.



Appel l ant al so testified that the xanax pills bel onged to Gaen,
and that he had hidden themfromher in order to keep her from
committing suicide.® Finally, although appellant conceded that
he possessed the marijuana cigarettes for his personal use, he
asserted that he was unaware of the marijuana hidden in the tin,
he had never given drugs to Rachel, and he had never made any
incrimnating statenments to | aw enforcenent officials.

At the close of appellant’s trial, the court
instructed the jury on the el enents of the pendi ng charges.
Included in the instruction for Count Two, second-degree
trafficking in a controll ed substance (a Class D felony), was
the statutory penalty range for the | esser included m sdenmeanor
of second-degree possession of a controll ed substance. The
trial court’s instructions also included the penalties for the
Cl ass A m sdeneanors set out in Counts Three and Four,
pertaining to third-degree trafficking in a controlled substance
and trafficking in | ess than ei ght ounces of marijuana. Each of
the three m sdeneanor instructions directed the jury to sentence
appel lant for those m sdeneanors if he was found guilty of them
The jury thereafter returned a verdict finding appellant guilty

of trafficking in controlled substances in the first, second,

Y'I'n her testimony, Gaen denied that the pills were hers or that she was going
to commt suicide. She further stated that she had not |ived with appellant
for sonme nine nonths prior to the date of his arrest.



and third degrees, as well as trafficking in |ess than eight
ounces of marijuana.

During the sentencing phase, counsel discussed parole
eligibility and asked the jury to sentence appellant to the
m ni mum penal ty, because he | ooked after his elderly nother,
t here was no evidence that he had actually sold any drugs, and
he had no prior felony drug convictions.? The prosecutor urged
the jury to sentence appellant to the nmaxi mum penalty because:

Drug dealers are such a threat to the

community and because they are causing so

much damage to Harlan County. And because

. . . they know the risks, they run the

ri sks, and when they get caught they should

get the maxi mum penal ty.
In accordance with the jury' s recommendation, the court
sent enced appellant to consecutively serve the maxi mum penal ties
of ten years and five years for trafficking in controlled
substances in the first and second degrees, respectively, as
wel |l as twelve nonths each on the charges of third-degree
trafficking in a controlled substance and trafficking in
marijuana. This appeal foll owed.

First, appellant argues that the trial court conmtted
reversible error during the guilt phase of his trial by

instructing the jury on the penalties for three m sdeneanor

of fenses. Al though the issue was not preserved for appellate

2 pMppellant adnitted that he had been convicted of possession of nmarijuana
sone years before.



review, it is clear that the trial court erred since Kentucky’s
bi furcated trial system nmandates that “in the trial of a ‘felony
case’ . . . the jury shall not be instructed on the penalty
ranges of any offense, whether the primary or a | esser included
of fense.” Commonwealth v. Philpott, Ky., 75 S.W3d 209, 213
(2002). However, because the error is unpreserved, relief w|l
be deni ed on appeal unless the error is palpable, i.e., an error
which “*affects the substantial rights of a party’ and wll
result in ‘manifest injustice’ if not considered by the court.”
Schoenbachl er v. Commonweal th, Ky., 95 S.W3d 830, 836 (2003)
(footnotes omtted). Further, *“if upon a consideration of the
whol e case this court does not believe there is a substanti al
possibility that the result woul d have been any different, the
irregularity wll be held nonprejudicial.” 1d. at 836
(footnotes omtted).

Upon consi deration of the whole case, we believe that
there is no substantial possibility that the result would have
been any different if the trial court had instructed the jury
wi t hout including the m sdeneanor penalty ranges. There was
overwhel m ng evi dence that appellant possessed nmarij uana,
scal es, xanax, hydrocodone, and oxycodone. Further, there was
evi dence that he made incrimnating statenents which supported
the charges against him A jury certainly could infer fromthe

substantial testinmony, including appellant’s |ack of enploynment



in Harlan County, that he intended to sell the drugs in
guestion. Hence, we conclude that the court’s error was not
prej udicial .

Next, appellant argues that the prosecutor’s closing
remar ks during the sentenci ng phase anounted to prosecutori al
m sconduct and constituted reversible error. Again, appellant
concedes that the issue was not preserved for appellate review,
but he argues that the prosecutor’s closing remarks constituted
pal pabl e error under RCr 10.26. W disagree.

First, it nmust be noted that a “prosecutor is given
wide latitude in closing argunent.” Bow ing v. Conmonwealth,
Ky., 873 S.wW2d 175, 178 (1993). Moreover, “[a]ny consideration
on appeal of alleged prosecutorial m sconduct nust center on the
overall fairness of the entire trial. |In order to justify
reversal, the m sconduct of the prosecutor nust be so serious as
to render the entire trial fundanentally unfair.” Partin v.
Commonweal th, Ky., 918 S.W2d 219, 224 (1996) (interna
citations omtted).

Recently, the Kentucky Suprene Court found that
statenents very simlar to those made by the prosecutor bel ow
did not amount to pal pable error under RCr 10.26. Young V.
Commonweal th, Ky., 25 S.W3d 66 (2000), involved a prosecution

for the manufacture of nethanphetam ne. Wile nmaking a closing



argurent during the sentencing phase, the prosecutor urged the
jury:

“[T]o set a conmunity standard,” “to send a

nmessage throughout this community [that if]

you start manufacturing net hanphetam ne in

Muhl enberg County . . . you're gonna receive

t he maxi mum puni shnent that we can give

you,” and “[t]o send a nessage to these

peopl e to discontinue this type of

activity.”
Id. at 73. The Suprene Court rejected Young's argunent that
t hese statenents required reversal under RCr 10.26, recogni zing
that “[while the jury did recommend the maxi num sentence .
t he Commonweal th introduced overwhel m ng evidence that Young
manuf act ured nmet hanphetam ne on a relatively large scale.” Id.
at 75. Mdreover, “the prosecutor’s statenents [were] reasonably
supported by the trial record and responsive to defense
counsel’s contention that the jury should recommend the m ni num
sentence.” |d. at 75. Finally, the court noted that the tria
court, not the jury, nmakes the final determ nation on
sentencing.® 1d. at 75.

Contrary to appellant’s assertion, the matter now
before us is indistinguishable from Young. The jury’'s

recommendation to sentence appellant to the nmaxi num penalty was

made in the face of overwhel m ng evidence of appellant’s guilt.

3 Appellant’s argunent, that this authority forecloses the possibility that
future prosecutorial m sconduct during a sentencing closing could be declared
reversible, is without nerit. This is nerely one factor to consider when

det erm ni ng whet her a prosecutor’s remarks constitute error.



Mor eover, the prosecutor’s statenments placing appellant “in the
drug trafficking streamof comrerce” constituted a reasonabl e
attenpt to refute appellant’s argunent that he should be given
the m ni num sentence. 1d. at 75. Accordingly, after exam ning
the record, we hold that appellant did not suffer "manifest
injustice" as a result of the prosecution's sentencing phase

cl osi ng argunent .

Contrary to appellant’s contention, Harrison v.
Commonweal th, Ky. App., 368 S.W2d 171 (1963), does not conpel a
different conclusion. 1In that case the defendant’s bootl eggi ng
convi ction, which was based on sparse evidence, was reversed due
to the prosecutor’s extraneous coments that:

“The peopl e of Jackson County know what

sorrow dri nki ng and bootl eggi ng cause in

Jackson County.” He further said: “Mst of

the murder cases that are tried are caused

by liquor.” He further said to the jury:

“You have a right to use what know edge you

have in trying these cases.”

ld. at 171. However, like “the vast majority of these cases”
anal yzi ng prosecutors’ conments, Harrison “predated bifurcated
sent enci ng procedures, address[ed] properly preserved errors,
and anal yze[d] prejudice with the defendant’s presunption of

i nnocence as unspoken context.” Young, 25 S.W3d at 74

(footnotes omtted). Thus, Harrison is not controlling of the

i ssue now before us. Having reviewed the substantial evidence



supporting appellant’s conviction we conclude, as in Young, that
appellant is not entitled to RCr 10.26 relief.

Accordingly, the court’s judgnent is affirned.
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