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BEFORE: EMBERTQN, CHI EF JUDGE; DYCHE AND TACKETT, JUDGES.
DYCHE, JUDGE. Christopher Brandon Wnn appeals froma fina

j udgnment and sentence of probation entered by the Fayette
Circuit Court on February 25, 2003, finding himguilty of
trafficking in a controlled substance in the first degree,
possessi on of drug paraphernalia in the first degree, and
possession of marijuana. Wnn clainms that the prosecutor’s
perenptory strikes of three African-Anerican jurors violated the

principles of Batson v. Kentucky, 476 U S. 79 (1986), and that




the trial court erred in admtting opinion testinmony froma
police officer. W affirm

Wnn was arrested on Thursday, Septenber 12, 2002. He
was found to possess 5.76 grans of crack cocaine, $273 in cash,
a cel | ophane-w apped cigar, and a small quantity of marijuana.
He was indicted for trafficking in a controlled substance in the
first degree, possession of drug paraphernalia in the first
degree, and possession of marijuana. Wnn conceded his guilt to
the latter two charges. The sole issue to be determ ned by the
jury was whet her Wnn possessed the crack cocaine with the
intent to sell it. The jury returned guilty verdicts on all the
charges, and the trial court sentenced Wnn to five years for
trafficking and twel ve nonths on each of the other two counts,
all sentences to be served concurrently. The trial court
suspended t he sentence, however, and placed Wnn on probation
for five years subject to various conditions.

Wnn's first argunent is that the trial court denied
himthe right to a trial by a jury of his peers when it rejected
his Batson challenge to three perenptory strikes of African-
American jurors. W note that the holding in Batson is founded
on the Equal Protection C ause of the Fourteenth Amendnent, not
on the Sixth Amendnent right to a jury trial. Nonetheless, we
find that Wnn has nade a cogni zabl e Batson claim and we w ||

review it as such



Washi ngton v. Commonweal th, Ky., 34 S.W3d 376 (2000),

sets forth the three-part Batson test for evaluating a claim
that a potential juror has been renoved for racially-notivated
reasons. The defendant must first nmake a prim facie show ng of
racial bias for the perenptory challenge. |If the requisite
showi ng i s made, the burden shifts to the Cormonweal th to
articulate “clear and reasonably specific” race-neutral reasons
for the perenptory challenge. The trial court nust then
evaluate the credibility of the proffered reasons to determ ne

i f the defendant has established purposeful discrimnation. 1Id.

at 379 (citing Batson, 476 U S. at 96-98).

In this case, the Commonweal th attorney expl ai ned her
use of perenptory strikes without any pronpting fromthe trial
court or defense counsel.

As a result, the trial court had no occasion
to rule that petitioner had or had not nade
a prima facie showi ng of intentiona
discrimnation. . . . Once a prosecutor has
of fered a race-neutral explanation for the
perenptory chall enges and the trial court
has ruled on the ultimte question of
intentional discrimnation, the prelimnary
i ssue of whether the defendant had nade a
prima facie show ng beconmes noot.

Her nandez v. New York, 500 U.S. 352, 359 (1991).

We therefore proceed directly to a review of whet her
the trial court erred in finding an absence of discrimnatory

i ntent.



Kent ucky has adopted the “clearly erroneous” standard
to review a trial court finding of no discrimnatory intent in

t he exercise of perenptories. See Hernandez, 500 U. S. at 365-

66; Commonwealth v. Snodgrass, Ky., 831 S.W2d 176 (1992). The

United States Suprenme Court has observed that, “[a]s with the
state of mnd of a juror, evaluation of the prosecutor’s state
of mnd lies “peculiarly within a trial judge s province.’”
Her nandez, 500 U. S. at 365 (citations omtted).

The Commonweal th used its perenptory challenges to
elimnate nine potential jurors, three of whomwere African-
American. The Conmonwealth justified its strikes as follows:
Two African-American jurors and three white jurors were rejected
because they all had famly nmenbers who had been convicted of
drug of fenses. Another African-Anmerican juror was stricken
because he was a preacher. The three remaining white jurors
were rejected for the foll owi ng reasons: one believed that drug
addi ction was a di sease and not a crinme; one because the
Commonweal th attorney “didn’t |like the way he | ooked”; and one
because he had been accused of passing bad checks.

In his objection to the Conmonweal th’ s perenptory
strikes, Wnn’s counsel argued that, because African-Anericans
are nore likely to be famliar with or related to people

i nvolved in drugs, using perenptory strikes to exclude African-



Aneri cans on those grounds will inevitably result in racial
di scrim nation.

On appeal, Wnn argues that the reason provided by the
Commonweal th for elimnating the two African-Anerican jurors who
had fam |y nmenbers involved with drugs was pretextual
According to Wnn, these jurors m ght have had nore know edge
and experience of drug problens because they are African-
American and therefore “[a]ll three m ght not need an expert
W t ness such as Sergeant Ensminger to enlighten themas to crack
cocai ne dealings in the community.”

Where a party specifies his grounds for an objection
at trial, he cannot present a new theory of error on appeal.

Gabow v. Commonweal th, Ky., 34 S.W3d 63, 75 (2000). Although

trial counsel’s objection and Wnn’s argunent on appeal differ
slightly, we will address both as they are founded on simlar
prem ses.

W take Wnn's argunment on appeal to nean that the
Commonweal th struck these jurors because, sinply by virtue of
bei ng African-American and thus nore know edgeabl e about drug
culture, they would not have found Wnn guilty of trafficking in
drugs. Even if we accept Wnn's unsupported assunption that
African-Anericans are likely to have “nore know edge and

experience concerning drug problens,” this alleged greater

famliarity need not nanifest itself in |eniency towards



def endants accused of drug of fenses. W note that one African-
American juror was excused for cause because he disclosed that
his brother was addicted to drugs, and that this would cause him
to treat the defendant nore harshly.

In regard to the objection nade at trial that the
Commonweal th’s questions to the jury regardi ng drug invol venent
of famly nmenbers would automatically |lead to raci al
discrimnation, it is well-established that, although “[a] trial
court should give appropriate weight to the disparate inpact of
the prosecutor's criterion in its decision, . . . this factor is
not conclusive in the prelimnary race-neutral inquiry.”
Snodgrass, 831 S.W2d at 179. To sustain a Batson challenge, a
prosecutor nmust have acted with racially discrimnatory intent

or purpose. See Hernandez, 500 U. S. at 365. Asking whether

potential jurors have fam |y nenbers involved in drugs does not
automatically denonstrate discrimnatory intent on the part of
the Commonwealth. The trial court’s finding that the
prosecutor’s strikes were not notivated by discrimnatory intent
was not clearly erroneous, especially in light of the fact that
three white jurors were excused for precisely the sane reason as
the two African-Anericans: they had famly nenbers involved in
dr ugs.

Wnn also clains that striking one of the African-

Anmerican jurors on the grounds that he was a preacher was
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pret extual because he was not questioned during voir dire.

“Bat son does not require the neutral explanation for
perenptorily striking a potential juror to be derived fromvoir
dire.” Snodgrass, 831 S.W2d at 179. Furthernore, “the

[ prosecutor’s] explanation [does not] have to rise to a level to
satisfy a strike for cause.” 1d. The Commonweal th may wel |
have deci ded that a preacher would be inclined to show greater
synpat hy for a defendant.

We therefore find no error in the trial court’s
finding of no discrimnatory intent on the part of the
Commonweal th in the exercise of its perenptory chall enges.

Wnn's second argunent is that the trial court
commtted reversible error in allow ng Sergeant Janmes Ensm nger
to testify as an expert witness for the Coomonweal th. Ensmi nger
qualified as an expert on the grounds that he had worked for
over five years in the Lexington Police Narcotics Unit; had
worked a street-level narcotics beat; had extensive training
sessions in narcotics investigation; had participated in
hundreds of drug investigations, particularly those involving
crack cocai ne; and had worked undercover posing as a drug
dealer. Ensm nger testified that, in his opinion, the 5. 76
granms of crack cocaine found on Wnn's person was for sale
rat her than personal use, due to the large quantity and the way

it was packaged. Wnn maintains that, but for Ensm nger’s



testinmony, the jury m ght have found himguilty of the |esser
charge of possession.

W nn argues that he received inadequate notice of
Ensmi nger’s testinony and had no opportunity for a hearing into
the matter. He maintains that Ensm nger testified beyond the
scope perm ssible for an expert when he gave his opinion
regardi ng the crack cocaine and the way it was packaged. He
asserts that the Commonweal th shoul d have been forced to prove
its case with facts, rather than through this opinion testinony.

He argues that Sargent v. Commonweal th, Ky., 813 S.W2d 801

(1991), and Brown v. Commonweal th, Ky. App., 914 S.W2d 355

(1996), cases which permt such opinion testinmony frompolice
of ficers, have been “stretched to the breaking point.”

Wnn's claimthat he received i nadequate notice and
had no opportunity for a hearing into the question of
Ensminger’s testinony is not preserved for appeal. Wnn's
counsel did nmake a notion in limne on the norning of the tria
to exclude expert testinony froma police officer or detective
about the sale of drugs. The notion was denied. Wnn' s counse
al so objected during Ensm nger’s testinony.

“Atrial court’s ruling as to the adm ssibility of
evidence is reviewed under an abuse of discretion standard. An
abuse of discretion occurs when a ‘trial judge' s decision [is]

arbitrary, unreasonable, unfair, or unsupported by sound | egal
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principles.”” Evans v. Commonweal th, Ky. App., 116 S.W3d 503,

509 (2003)(citations omtted).
The trial court based its decision to permt the
expert testinony of Sergeant Ensm nger on the holdings in

Sargent and Brown.

In Sargent, two police officers testified as qualified
experts that it was their opinion that nearly 15 pounds of
marijuana seized fromthe Sargents were for sale and not for
personal use. The Kentucky Suprene Court held that such
testi nony was adm ssi ble and explained its decision as foll ows:

The police testinony indicates that their
opi ni on was based on experience derived from
many drug rel ated investigations.

Bot h detectives testified about the
marijuana trade which is certainly
speci alized in character and outside the
scope of common know edge and experience of
nost jurors. The opinion of the police
ai ded the jury in understanding the evidence
and resolving the issues. The trial judge
did not abuse his discretion when he
determ ned that both police officers were
sufficiently qualified to give expert
testinmony. There was no invasion of the
province of the jury as the ultimte
factfinder and there was no error.”

Sargent v. Commonweal th, Ky., 813 S.W2d 801, 802 (1991). See

also Kroth v. Commonwealth, Ky., 737 S.W2d 680, 681 (1987).

Simlarly, in Brown v. Conmonweal th, supra at 357,

this Court held that testinony fromthe Cormmonweal th’s witnesses

-9-



regardi ng the manufacture of crack cocai ne and that the
def endants worki ng together as a teamwas indicative of drug
trafficking was properly admtted.

Wnn fails to explain how the circunstances of his

case differ sufficiently fromthose of Brown and Sargent to

render the holdings of those cases inapplicable. Ensmnger’s
testi nony about the quantity and manner of packagi ng which
characterize crack cocaine that is to be sold is “specialized
and outside the scope and conmon know edge of nobst jurors.”
Sargent, 813 S.W2d at 802.

In light of the case |aw which clearly permts such
expert opinion testinony, and the fact that Sergeant Ensm nger
was properly qualified as an expert witness, we find that the

trial court did not abuse its discretion in admtting his

t esti nony.
The judgnent of the Fayette G rcuit Court is affirned.
ALL CONCUR
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