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SCHRCDER, JUDGE. This is an appeal froman order of the
Jefferson Circuit Court denying the appellant relief pursuant to

CR 60.02. The appellant, Curtis Lee Mayes, alleges that the

! Seni or Judge Huddl eston sitting as Special Judge by assignnent of the Chief
Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and KRS
21.580.



jury instructions delivered at trial were inconsistent with the
i ndi ctment, anounting to a constructive anmendnent of the
indictment. M. Mayes further argues that his defense counsel’s
assi stance was rendered ineffective by the failure to object to
the jury instructions.

The appellant, Curtis Lee Mayes, was convicted in 1977
of the murder of Grace Noble during the commi ssion of a jewelry
store robbery. Since that conviction, M. Myes has filed three
nmotions pursuant to RCr 11.42. The first notion, filed in 1980,
al | eged i nproper waiver of his case fromthe juvenile court to
the circuit court. That notion was denied; this Court affirmed
the trial court’s ruling. A second notion pursuant to RCr 11.42
was filed in 1981, in which M. Mayes clained that his arrest
was not based on probable cause. The trial court denied relief,
and this Court affirmed. 1In 1984, M. Mayes filed a third
notion under RCr 11.42, raising the issues of inproper jury
instructions and ineffective assistance of counsel. The trial
court denied relief of this third notion, and this Court
affirmed. In May of 2002, M. Mayes filed a notion pursuant to
CR 60. 02, seeking relief for extraordinary circunstances. The
notion was denied and M. Mayes now appeal s.

M. Mayes argues that the jury instructions delivered
at trial were inconsistent with the indictnment, warranting

relief under CR 60.02(f). CR 60.02(f) provides relief froma

-2



final judgnent where the basis for relief is of an
“extraordinary nature.” Here, the jury was instructed on wanton
mur der where the indictnent charged M. Mayes with intentiona
murder. M. Mayes argues that the all eged discrepancy between
the jury instructions and the indictnent was an i nproper
anmendnent to the charge, anounting to an extraordi nary

ci rcunst ance, as contenplated by CR 60.02(f). Wthout
addressing the nmerits of M. Mayes argunent, his claimnmnust fai
because CR 60.02 relief is not avail able where the issues could
have been raised on direct appeal.

The Kentucky Supreme Court, in Goss v. Commonweal th,

Ky., 648 S.W2d 853, 856 (1983), explained that CR 60.02
provides for “relief that is not available by direct appeal and
not avail able under RCr 11.42.” Here, a direct appeal and three
RCr 11.42 notions have been filed on behalf of M. Myes. The
argunments raised in the present appeal were presented in M.
Mayes’s third RCr 11.42 notion, the denial of which was affirned

by this Court. In Goss, our Suprene Court nmade it clear that a

CR 60.02 notion was not intended nerely as an additional
opportunity to relitigate issues that could have been (or were)
litigated in the direct appeal or the RCr 11.42 proceedi ngs.
Therefore, relief under CR 60.02 is not avail able.

For the foregoing reasons, the judgnent of the

Jefferson Grcuit Court is affirned.
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