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EMBERTON, CHI EF JUDGE. Frederick Asher appeals froma judgnent
convicting himof crimnal trespass and violation of an
enmergency protective order. The sole issue raised is whether
the trial court was required to dismss the indictnent after it
ruled that Asher was entitled to a mstrial because of
i nappropriate contact between a defense witness and a police

officer. We find no error



Asher was indicted for burglary, second degree,
viol ation of an energency protective order, terroristic
t hreat eni ng, and persistent felony offender, second degree. The
terroristic threatening charge arose froman all eged incident
bet ween Eli zabet h Hagan and Asher. The renmi ning charges arose
fromacts occurring at the apartnent of Tracie Hagan, Asher’s
ex-girlfriend. Asher kicked in Tracie s door, damaged her
furniture and attenpted to open the bedroom door where Tracie
was hiding. After Tracie called the police fromher bedroom
Lexi ngton Police Oficers Jay WIlianms and Matt G eat house
responded and Asher, found in the apartnent, was taken into
custody. In Asher’s possession were several itens taken from
Traci e’ s apartnent.

On August 13, 2002, a trial was comenced and defense
wi tness, WIIiam Wbb, was subpoenaed to testify. It was
antici pated that Wbb would testify that on the night of the
all eged crines he and Asher saw two nen at the entrance to
Tracie’'s apartnment and that Asher’s intent in going into the
apartnent was to protect Tracie. Called to testify for the
prosecution was O ficer Jay WIIiamns.

Wiile waiting in a wwtness room WIIians and Wbb
engaged in conversation. During a break in the jury selection,
Webb inforned the court about his encounter with Wllianms. The

court held a hearing to determ ne the inpact, if any, the
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conversation could have on Webb’s testinmony. W Illians testified
that Webb was aware that he was a police officer and told Asher
not to discuss the case wwth him Wbb becane argunentative and
Wl lianms asked the bailiff to renove Webb fromthe room He

al so noted that he believed Webb was intoxicated. He denied
that he threatened to arrest Webb or coerce him Wbb testified
that he and WIlianms exchanged heated words and that WIIlians
told himthat he could arrest himfor intoxication. Wbb also
stated that Wllianms told himthat he should not testify for
Asher because Asher was guilty. However, at the hearing, Wbb
told the court that he was not scared of WIllianms and that his
testi mony woul d not change because of the encounter.

Al t hough the trial court did not make a specific
finding that Wllianms intimdated Webb, it granted Asher’s
request for a mstrial. Subsequently, Asher filed a notion to
di smiss the indictnent arguing that Webb’'s testi nony was forever
tainted and that Asher could not obtain a fair trial. The court
denied the notion but permitted Asher to submt a “proffer” of
Webb’ s anticipated testinony to determine if his testinony at
the second trial would differ. |If so, Asher would be permtted
to exam ne Webb and WIlians regarding the conversation. No
witten proffer was fil ed.

The second trial was commenced and Webb refused to

testify stating that he was afraid he would incrimnate hinself.
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Asher then made a verbal proffer of Wbb's anticipated testinony
and the court placed Webb under oath to determne if he would
testify consistent with the proffer. After Wbb refused to
answer any questions, the court decided to go forward with the
trial but permtted Asher to explain the conversation between
WIllians and Wbb to the jury and Webb’s absence. A witten
stipulation of Webb’s testinony was presented to the jury.

The courts have “an i nherent supervisory power to
protect the integrity of the judicial process fromfraud and bad
faith conduct.”? It is a power vested in the sound discretion of
the trial court and nust be exercised with great caution.? Asher
contends that the trial court was required to invoke its
supervi sory powers and dismss his indictnent as a sanction for
Wl lianms’s m sconduct.

The trial court, although it granted a mstrial,
specifically stated that there was no finding that WIlianms had
intimdated Webb. The granting of the mstrial, just after jury
sel ection, was a judicial act of caution. D smssing an
i ndi ctment, however, is the ultimte sanction for the

government’s m sconduct and is appropriate only when there is

! Commonweal th v. Baker, Ky. App., 11 S.W3d 585, 589 (2000).

2 potter v. Eli Lily & Co., Ky., 926 S.W2d 449, 453 (1996).




actual denonstrabl e prejudice caused by the conduct. As stated

in Baker, supra:?

Dismissal of an indictnent with prejudice is
t he nost severe sanction possible.

In this case, the facts do not justify a dism ssal of
the indictnent. The trial court properly sought to avoid any
possi bl e prejudice by permtting the stipulation of Wbb's
testinony to be read to the jury and cross-exam nati on of
Wl lianms regarding his conversation wth Wbb. The verdi ct
itself establishes a |lack of prejudice. Asher was not convicted
of burglary, an element of which is entry into a dwelling with
the intent to commt burglary. It was stipulated that Wbb' s
testimony was that Asher entered the dwelling with the intent to
protect Tracie. Thus, it is reasonable to conclude that the
jury believed the stipulation and that Webb’' s absence as a
W tness did not prejudice Asher.

The judgnent is affirnmed.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Charles D. Aaron, Jr. Al bert B. Chandler 11
Lexi ngt on, Kent ucky Attorney Cenera

John R Tarter
Assi stant Attorney Genera
Frankfort, Kentucky

3 Baker, supra, at 11 S.W3d 585, 590 (2000).




