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BEFORE: COMBS, DYCHE AND JOHNSOQON, JUDGES.

JOHNSQN, JUDGE: The Conmmonweal th of Kentucky has appeal ed from
an order entered by the Jefferson Circuit Court on February 6,
2003, which granted Marjorie Shaw s notion to suppress the

evi dence seized from her residence pursuant to a warrantl ess
search and dism ssed the indictnent against her, with prejudice.
Havi ng concluded that the trial court’s findings are supported
by substantial evidence and that the trial court correctly

applied the law to those findings, we affirmthe trial court’s



ruling on the notion to suppress. Having further concluded that
the trial court was required to obtain the Comonwealth’s

consent prior to disnmssing the indictnent against Shaw,!®

we
reverse in part and remand for further proceedi ngs consi stent
with this Opinion.

On January 8, 1999, several itenms of contraband were
sei zed pursuant to a warrantl ess search of Shaw s residence,
which is located at 10004 Lochwi ck Way in Jefferson County,
Kentucky. Shaw was indicted on April 28, 1999, by a Jefferson
County grand jury and charged with trafficking in
met hanphet ami ne; 2 possessi on of a controlled substance in the
first degree (nethanmphetanine);?® possession of drug
par aphernalia, while in possession of a firearm® and possession
of marijuana, while in possession of a firearm> On May 10,
1999, Shaw entered a plea of not guilty and the case proceeded
to trial. After several continuances, the case was set for a

jury trial on January 29, 2003. Shortly before the trial was

set to begin, Shaw nmade an oral notion to suppress the evidence

! shaw has conceded this error.

2 Shaw was indicted under the former Kentucky Revised Statutes (KRS)
218A.1435. The statute was repeal ed effective July 14, 2000. See 2000 Ky.
Acts. ch. 169, § 2, eff. 7-14-2000. The offense of trafficking in

net hanphet am ne i s now puni shabl e under KRS 218A. 1412.

3 KRS 218A. 1415

4 KRS 218A.500 and KRS 218A. 992.

> KRS 218A. 1422 and KRS 218A. 992.



sei zed from her residence. The trial court decided to entertain

the notion, over the Comonweal th’s objection,®

and a suppression
hearing was held on January 29, 2003.

O ficer Jessie Hayes and Detective Todd Mottley of the
Jefferson County Police Departnent testified on behalf of the
Commonweal th at the suppression hearing. Oficer Hayes
testified that on January 8, 1999, she was responding to a cal
for assistance from another officer when she noticed two nen
fighting in front of Shaw s residence. According to Oficer
Hayes, one of the nen took off running in the direction of
Shaw s residence as soon as he noticed her. Oficer Hayes
testified that she i Mmediately called for “back-up” and waited
for assistance to arrive. Oficer Hayes stated that Oficer
WIlliam Howard, who is al so enployed by the Jefferson County
Pol i ce Department, arrived on the scene shortly thereafter.
O ficer Hayes explained that she then approached Shaw s
resi dence. According to Oficer Hayes, she was greeted by Shaw
who infornmed her that the man she was | ooking for had run around
t he back of the house. Oficer Hayes stated that she obtained
perm ssion from Shaw to search her residence for the suspect,
whom she found hiding in one of the bedroons. O ficer Hayes

expl ai ned that she imedi ately placed the nman, who was | ater

identified as Marvin “denn” Riggs, under arrest and escorted

6 The Commonweal th clainmed it was unprepared to proceed with the notion on
such short notice, and Shaw had no objection to a continuance.
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himto her police cruiser. Oficer Hayes stated that she did
not reenter Shaw s residence after she escorted Marvin fromthe
house.

Det. Mottley testified that by the tine he arrived on
the scene Marvin had al ready been placed under arrest. Det.
Mottl ey stated that Marvin informed himthat Shaw sold drugs
from her residence and that she had recently sold drugs to his
daughter. Det. Mdttley testified that he then approached Shaw
and asked for perm ssion to search her residence. According to
Det. Mottley, Shaw agreed to |l et himsearch her residence. Det.
Mottl ey stated that he inmediately proceeded to the naster
bedroom where he found several itens of contraband, nanely, a
pl asti c bag containing “white powder”, a .38 caliber handgun,
three partially burnt marijuana cigarettes, and several itens of
drug paraphernalia.’ Det. Mttley stated that O ficer Howard
t hen entered the bedroom placed Shaw under arrest, and renoved
her fromthe residence. Det. Mttley testified that he stopped
the search at this point and proceeded to obtain a search
warrant.® Det. Mttley explained that he returned several hours

later with a search warrant and continued the search.® On cross-

" Det. Mottley stated that Marvin had inforned himthat Shaw kept her drugs in
t he bedr oom headboard.

8 Det. Mottley explained that he believed a search warrant was necessary due
to the fact Shaw was no | onger “available” to revoke her consent.

® Unfortunately, we are unable to discern whether any additional evidence was
sei zed pursuant to the second search as the inventory list submtted by Det.
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exam nation, Det. Mottley stated that he never asked Shaw to
sign a witten consent form Det. Mttley further stated that
he was the only officer present when Shaw consented to the
sear ch.

Janes Riggs also testified at the suppression hearing.
Janmes explained that Marvin is his cousin. Janes stated that he
was fighting with Marvin in front of Shaw s residence on January
8, 1999. Janes further stated that Marvin junped up and ran
into Shaw s residence shortly after two police officers arrived
on the scene. According to Janes, one of the officers stayed
with himwhile the other officer pursued Marvin. Janes stated
that he was taken into Shaw s residence shortly thereafter and
handcuffed to the kitchen table. Janes testified that one of
the officers al so handcuffed Shaw to the kitchen table. Janes
stated that Shaw was in his presence fromthe tinme Marvin was
found until James was placed under arrest and escorted off the
prem ses. Janes stated that he never heard any of the officers
ask Shaw for permi ssion to search her residence. According to
James, Det. Modttley entered the residence only after severa
ot her officers had already proceeded to search Shaw s hone for

dr ugs.

Mottley fails to indicate which items were seized pursuant to the initial
search and which itens were seized pursuant to the second search. W are
awar e, however, that at some point, approximtely 19.53 grans of

net hanphet am ne was sei zed from Shaw s resi dence.
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Shaw was the last witness called to testify at the
suppressi on hearing. Shaw clainmed she was unaware that Marvin
and Janes were fighting in her front yard on January 8, 1999.
Shaw stated that she was in the kitchen tending to her plants
when O ficer Hayes entered her hone and i nforned her that Marvin
had just entered her residence. Shaw further stated that Janes
and O ficer TimBrown, who is also enployed by the Jefferson
County Police Departnment, entered her residence shortly
thereafter. According to Shaw, both officers then proceeded to
search for Marvin. Shaw stated that O ficer Hayes never asked
for perm ssion to search her residence. |In fact, Shaw testified
that O ficer Hayes told her that she did not need her perm ssion
since she had w tnessed Marvin enter the residence. Shaw stated
that the officers found Marvin hiding in her son’s bedroom
According to Shaw, the officers placed Marvin under arrest and
removed himfrom her residence. Shaw clains that several
of ficers then canme back into her home, handcuffed her to the
kitchen table, and proceeded to search her residence for
contraband. Shaw stated that she never granted any of the
of ficers perm ssion to search her residence. Moreover, Shaw
claimed that she never spoke with Det. Mdttley.

At the conclusion of the suppression hearing, the
trial court granted Shaw s notion to suppress the evidence

sei zed from her residence. Pursuant to Shaw s request, the
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trial court also disnmissed the indictnment against her. '

On

February 6, 2003, the trial court entered a witten order

summari zing its ruling, which states, in relevant part,

foll ows:

The Fourth Amendnment to the United
States Constitution and Section 10 of the
Kent ucky Constitution require that al
searches and sei zures be conducted either
pursuant to a warrant supported by
probabl [ e] cause, or when an exception to
the warrant requirenent exists. Consent is
a wai ver of the right for the police to
proceed by a search warrant. To establish
consent, the Commonweal th has the burden of
proof to show by a preponderance of the
evi dence that the consent was obtai ned
freely and voluntarily w thout any threats
or express or inplied coercion. All of the
factual circunstances nust be analyzed to
det erm ne whet her the consent was voluntary
or coerced. In this case, Detective Mttley
testified that he obtained Marjorie Shaw s
consent to search her residence during a
knock-and-tal k pertaining to a drug
conplaint. Detective Mittley did not have
Ms. Shaw sign a witten consent form
docurnenting her consent to the police
search. Neverthel ess, Detective Mttley
testified that after finding various illega
drugs in Shaw s residence, Shaw was pl aced
under arrest and taken into custody.
Detective Mdttley further testified that
only then did he obtain a search warrant
froma District Court Judge based upon the
drugs seized pursuant to the consent search

Havi ng heard the testinony of the
wi t nesses and havi ng consi dered the
argunents of counsel, the Court finds that
the Comonweal th failed to neet its burden
of proof to show by a preponderance of the

10 The Conmonweal th objected to the indictnent being disnissed.
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evi dence that consent was obtained from

Marjorie Shaw prior to the warrantl ess

search being conducted. The Court finds

that officers of the Louisville Division of

Police perforned a warrantl ess search

W t hout consent, of the prem ses at 10004

Lochwi ck, Louisville, Kentucky, and said

search and seizure was in violation of the

Fourth Amendnent to the United State[s]

Constitution and Section 10 of the Kentucky

Consti tution.

Thi s appeal foll owed.

The Commonweal th clains the trial court erred by
granting Shaw s notion to suppress the evidence seized from her
residence. The Commonweal th’s argunment in this respect is two-
fold. First, the Coomonwealth contends the trial court’s
findings of fact are clearly erroneous. Second, the
Commonweal th clainms the trial court’s |egal conclusions are
incorrect. In addition, the Commonwealth asserts that the tria
court erred by dism ssing the indictnent agai nst Shaw w t hout
its consent.

We begin our analysis by setting forth the proper

standard of review As this Court stated in Commonweal th v.

Neal : 1%

An appellate court’s standard of review
of the trial court’s decision on a notion to
suppress requires that we first determ ne
whet her the trial court’s findings of fact
are supported by substantial evidence. |If
they are, then they are conclusive. Based
on those findings of fact, we nust then

11 Ky. App., 84 S.W3d 920, 923 (2002).



conduct a de novo review of the trial

court’s application of the law to those

facts to determ ne whether its decision is

correct as a matter of |aw [footnote

om tted].*?

The Fourth Amendnment to the United States Constitution
guarantees “[t]he right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable

searches and sei zures[.]”

This constitutional right, Iike al
others, may be waived by voluntary consent.* Wen the
Commonweal th seeks to rely upon consent to justify the

| awf ul ness of a search, it has the burden of proving, by a
preponderance of the evidence, that the defendant voluntarily
consented to the search in question. Mreover, “[t]he question
of whet her consent has been given is a question of fact for the
trial court to determine in accordance with the foregoing
accepted principles of |aw and subject to appellate review
within the ‘clearly erroneous’ rule” [footnote onitted].'®

As previously discussed, the trial court in the case

sub judice found that the Commpnweal th had “failed to nmeet its

21d. (citing Adcock v. Commonweal th, Ky., 967 S.W2d 6, 8 (1998); and
Conmmonweal th v. Qpell, Ky.App., 3 S.W3d 747, 751 (1999)).

13 U.S. Const. amend. |V. Section 10 of the Kentucky Constitution accords the
sane rights.

1 Wen v. United States, 352 F.2d 617, 618 (10th Cir. 1965) (citing Thomas v.
United States, 154 F.2d 365 (10th Cir. 1946)).

15 Anderson v. Conmonweal th, Ky.App., 902 S.W2d 269, 271-72 (1995) (citing
Cook v. Commonweal th, Ky., 826 S.W2d 329 (1992)).

' Wen, 352 F.2d at 618-19.



burden of proof to show by a preponderance of the evidence that
consent was obtained from Marjorie Shaw prior to the warrantl ess
search being conducted.” The trial court based its finding in

| arge part on Shaw s testinony at the suppression hearing. Shaw
testified that she never granted any of the officers perm ssion
to search her residence. Mreover, Shaw stated that she never
spoke with Det. Mdttley. Wen the trial court is faced with
conflicting testinony regardi ng whet her consent was obtai ned
froma defendant seeking to suppress evidence seized pursuant to
a warrantl ess search, “its determnation, including its

eval uation of credibility, if supported by substantial evidence,

is concl usive.”?

Sinply stated, “‘[i]t is within the province
of the fact-finder to determne the credibility of wtnesses and
the weight to be given the evidence.’”'® W conclude that the
trial court’s finding that the Cormmonweal th failed to establish
by a preponderance of the evidence that Shaw consented to the

search of her residence is supported by substantial evidence.

Consequently, the question now beconmes, “‘whether the rule of

7 Henson v. Commonweal th, Ky., 20 S.W3d 466, 469 (2000). See also United
States v. Fierro, 38 F.3d 761, 771 (5th Cir. 1994); United States v.

Her nandez, 5 F.3d 628, 632-33 (2nd Cir. 1993); and United States v. Kinball,
741 F.2d 471, 474 (1st Cir. 1984).

8 Cole v. Glvin, Ky.App., 59 S.W3d 468, 473 (2001) (quoting
Uni nsured Enpl oyers’ Fund v. Garland, Ky., 805 S.W2d 116, 118 (1991)).
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| aw as applied to the established facts is or is not
viol ated.’”?®°

“I't is fundamental that all searches w thout a warrant
are unreasonabl e unless it can be shown that they conme within
one of the exceptions to the rule that a search nust be nmade

pursuant to a valid warrant.”?°

The exceptions to the warrant
requi rement include: (1) autonobile searches;? (2) consent
searches; ?? (3) searches incident to a lawful arrest;? (4)
limted searches and sei zures under the stop and frisk
doctrine;? (5) searches and seizures in hot pursuit of a fleeing

fel on, 2°

and (6) searches and seizures to prevent the | oss or
destruction of evidence.?® The Commonwealth failed to establish
that the warrantl ess search in the case sub judice fell within

any of the recognized exceptions to the warrant requirenent.

19 Adcock, 967 S.w2d at 8 (quoting Onelas v. United States, 517 U.S. 690,
697, 116 S.Ct. 1657, 134 L.E. 2d 911 (1996)).

20 Cook, 826 S.W2d at 331 (citing Coolidge v. New Hanpshire, 403 U. S. 443, 91

S. Q. 2022, 29 L.Ed.2d 564 (1971)).

21 United States v. Ross, 456 U.S. 798, 102 S.Ct. 2157, 72 L.Ed.2d 572 (1982).

22 Bunper v. North Carolina, 391 U S. 543, 88 S. (. 1788, 20 L.Ed.2d 797
(1968).

2% United States v. Robinson, 414 U.S. 218, 94 S.Ct. 467, 38 L.Ed.2d 427
(1973).

24 Terry v. Chio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889
(1968).

% Mnnesota v. Oson, 495 U S. 91, 110 S.Ct. 1684, 109 L.Ed.2d 85 (1990).

% vale v. Louisiana, 399 U S 30, 90 S.Ct. 1969, 26 L.Ed.2d 409 (1970).
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Thus, the trial court’s legal conclusions are correct as a
matter of |aw. 2’

The Commonweal th further contends that the trial court
erred by dism ssing the indictnment against Shaw without its

consent. Shaw concedes this point and we agree. In

Commonweal th v. Isham ?® the Suprene Court of Kentucky recently

di scussed the power of a trial court to dism ss an indictnent
agai nst a crimnal defendant. The follow ng | anguage is
particularly relevant for purposes of this appeal:

The Commonweal th al so contends that the
Court of Appeals erred by concl udi ng that
the district court had the authority to
di smss the crimnal conplaint against
Isham It is argued that the authority to
dism ss a crimnal conplaint before tria
may only be exercised by the Commonweal t h,
and the trial court may only dismss via a
directed verdict following a trial. W
agr ee.

RCr 9.64 provides that “[t]he attorney

for the Coomonweal th, with the perm ssion of
the court, may dism ss the indictnent,
i nformation, conplaint or uniformcitation
prior to the swearing of the jury or, in a
non-jury case, prior to the swearing of the
first wtness.”

Only the Commonweal th had the ability,
with the perm ssion of the trial court, to

2’ The Conmonweal th contends the trial court based its decision to suppress
the evidence seized from Shaw s residence “entirely on the fact that no
witten consent to search was executed.” Wthout bel aboring the point, we
note that this contention lacks nerit as a clear reading of the trial court’s
order denonstrates that the trial court based its decision to suppress the
evidence in large part on Shaw s testinony that she never granted any of the
of ficers perm ssion to search her residence.

28 Ky., 98 S.W3d 59 (2003).
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di sm ss the conpl ai nt agai nst | sham

However, the Conmonweal th never sought a

di sm ssal of the conplaint. The district
court sinply lacked the authority to disniss
the conmplaint prior to trial.?

In the case sub judice, the Commonweal th never sought

a dismssal of the indictnent. |In fact, the Commonweal t h
objected to the indictnment being dism ssed. Thus, the trial
court | acked the authority to dism ss the indictnent against
Shaw.

Based on the foregoing reasons, the order of the
Jefferson Circuit Court is affirnmed in part and reversed in
part, and this matter is remanded for further proceedi ngs

consistent with this Opinion.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF AND ORAL ARGUMENT FOR
APPELLEE
Al bert B. Chandler |11
At torney Ceneral Bart Adans
Frankfort, Kentucky Loui svill e, Kentucky

Jeanne Anderson
Assi stant Attorney Ceneral
Loui svill e, Kentucky

ORAL ARGUMENT FOR APPELLANT:
Jeanne Anderson

Assi stant Attorney General
Loui sville, Kentucky

2 |d. at 62.
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