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BEFORE: COMBS, KNOPF, AND McANULTY, JUDGES.
KNOPF, JUDGE: Mrana Shores appeals froma January 14, 2003,
jury verdict fromthe Wiitley Crcuit Court that convicted her
of possession of a controlled substance in the first degree.
On appeal, Shores argues that the evidence presented
by the Commonweal th was not sufficient to support her
conviction. Specifically, she argues that the Commonweal th
failed to prove she know ngly possessed the oxycontin found in

her vehicle. Further, she argues that the jury instruction



regardi ng possession was insufficient since it did not require
the jury to find that she unlawfully possessed the oxyconti n.
Fi nding that the evidence was sufficient, this Court affirns.

On July 8, 2002, a Witley County Grand Jury indicted
Shores for trafficking in a controlled substance in the first
degree. The indictnment alleged that Shores possessed for the
pur pose of sale or transfer one hundred forty-two (142)
oxycontin pills, which contained oxycodone, a Schedul e |
narcotic pain-killer. On January 9, 2003, Shores proceeded to a
jury trial. The facts, as they developed at trial, are as
follows. On or about June 1, 2002, Burchell Smth went to
Ham | ton, Ohi o because he had an appointnment to see his
physi ci an regarding his back. Wile driving north on |I-75, he
encountered Myrana Shores and her cousin, Patricia Carter along
the roadside. At that tinme, Smth was dating Shores. After
speaking with the wonen, Smith continued on to Chio, and Shores
and Carter followed himin Shores’ vehicle. According to Smth,
t hey booked a roomin a notel near Ham lton, GChio. Then, Smth
went, by hinself, to his doctor’s appointnent. Wile there, he
received a prescription for one hundred fifty (150) oxycontin
pills. Smth filled his prescription at a drug store in
Ham | ton and went back to the notel.

During cross-exam nation, Smth testified that he and

Shores quarrel ed that ni ght because Shores wi shed to go out
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dancing. Eventually, the three went to bed, but the next
norni ng, June 2, 2002, Smth awoke to find that Shores had |eft
and his nedication was m ssing. However, Carter, Shores’
cousin, was still there. Smth and Carter inmmedi ately left the
nmotel in pursuit of Shores. Smith intercepted Shores near
Cincinnati but failed to stop her. Smith continued to chase
Shores south along 1-75 but | ost her near Dry Ridge, Kentucky.
According to Smith, he continued south. Wen he drew near
Cor bi n, Kentucky, he stopped and told a police officer that
Shores had stol en his oxycontin.

Later that day, O ficer More of the Corbin Police
Depart nment spotted Shores’ vehicle along I-75 and stopped her.
Moore spoke with Shores and expl ai ned that he stopped her due to
Smth's claim According to More’'s testinony, Shores nmade no
statenments regardi ng the oxycontin, but she did give himconsent
to search her vehicle. 1In the front passenger seat of Shores’
vehicle, More found two syringes in a flowered cloth bag. Also
in the front passenger seat, Mwore found an aspirin bottle in a
bl ack bag that contained one hundred forty-two (142) oxycontin
pills. Lieutenant Helton, the narcotics officer for the Corbin
Pol i ce Departnent arrested Shores for trafficking in a
controll ed substance in the first degree. Helton testified that

Shores told himthat she was unaware that she had Smth's



oxycontin. Helton testified that he charged Shores with
trafficking based solely on the | arge nunber of pills found.

In addition, Smth further testified that he carried a
pocket book that had a zipper. He testified that, while at the
nmotel, his pocket book was beside the bed al ong side at |east one
ot her bag that had a zipper. According to Smth, being sleepy,
he reached down, unzi pped a bag and pl aced his nedication
inside, which inplies that he inadvertently and m stakenly
pl aced his nedication in Shores’ bag. However, he testified
that his oxycontin was still in its original container when he
placed it inside the bag and that he never renpved it fromits
ori ginal container.

At one point, Smith testified that he did not know if
Shores knew that she had his oxycontin. Yet, he testified
reluctantly that he thought she had stolen his nedication. He
testified that he told the police that Shores had stolen his
medi cation in order to convince themto stop Shores. He felt it
was necessary to stop her because he was afraid that she would
overdose on his oxycontin. He testified that Shores had her own
prescription for oxycontin because she had cancer. Yet, he
testified that he was afraid that she woul d overdose on his
pills al one because she only had his. According to Smth, he

and Shores had reconciled by the tinme of the trial, at least to



some degree. In addition, he stated that he was ni staken about
t he incident.

The jury convicted Shores of possession of a
controll ed substance in the first degree, a |esser included
of fense of the trafficking charge. The trial court followed the
jury’s reconmmendati on and sentenced Shores to three years in the
state penitentiary. Now, Shores appeals her conviction to this
Court as a matter of right.

On appeal, Shores argues that the Commonweal th
presented insufficient evidence to support her conviction for
possession of a controlled substance in the first degree.

Shores cites KRS 218A. 1415, which sets forth two el ements for
possession of a controlled substance in the first degree: 1)
that the substance be possessed knowi ngly and 2) that it be
possessed unlawfully. Shores contends that the Comobnweal th
failed to prove that she knowi ngly possessed Smith’s oxycontin.
She argues that Smth testified that he placed the oxycontin in
a bl ack bag that was near the bed. And he testified, “I knowed
she had them but | didn’'t know that she knowed she had them”
Shores reminds this Court that Lieutenant Helton testified that
she told himthat she was not aware that she had Smth's
oxycontin. Furthernore, she remnds this Court that she never
confessed either. According to Shores, these facts show she did

not knowi ngly possess Smith’s oxycontin.
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Shores argues that she could not have possessed the
oxycontin constructively either since constructive possession
requi res know edge. She refers this Court to KRS 501.020(2),
whi ch st at es:

a person acts knowingly with respect to

conduct or a circunstance where he is aware

that his conduct is of that nature or that

t he circunstance exists.

Shores contends that the Commonwealth failed to prove
constructive possession because it did not present additiona

evi dence that she was aware that she possessed the oxycontin.
Shores cites case |aw fromvarious other states to support this
proposition. Mreover, she argues that while at the notel in
Ohi o she did not have exclusive control of the black bag in

whi ch the oxycontin was found. Since the Comonwealth failed to
present additional evidence, beyond the fact that Smth’s
oxycontin was found in her vehicle, it failed to prove the

el ement of know edge as set forth in KRS 218A. 1415.

Shores al so argues that the jury instruction regarding
possession of a controlled substance instruction in the first
degree was not proper. The instruction read:

If you do not find the Defendant guilty

under Instruction No. 1, you will find the

Def endant guilty of First-Degree Possession

of a Controlled Substance under this

Instruction if, and only if, you believe

fromthe evidence beyond a reasonabl e doubt
all of the follow ng:



A. That in this county on or about June 2,
2002, and before the finding of the

I ndi ct ment herein, she had in her possession
a quantity of Oxycodones;

AND

B. That she knew t he substance so possessed
by her was Oxycodones.

Shores concedes that in nost jury trials this instruction would
be adequate. However, she argues that she had a prescription
for oxycontin, which nade it |egal for her to possess.
According to Shores, the instruction was not sufficient because
it did not require the jury to find that she possessed Smth’'s
oxycontin unlawfully. She argues that the instruction should
have read:

A. . . . she had in her possession a
quantity of oxycodones not prescribed to her

AND

B. That she knew the substance so possessed
by her was oxycodones not prescribed to her.

In Cormonweal th v. Benham! the Suprene Court of

Kent ucky succinctly restated the rule regarding directed

verdi cts:

On appellate review, the test of a directed
verdict is, if under the evidence as a
whole, it would be clearly unreasonabl e for
ajury to find guilt, only then the
defendant is entitled to a directed verdi ct
of acquittal.

1 Ky., 816 S.W2d 186, 187-188 (1991).
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As the facts set forth above reveal, the Conmonweal t h
presented incontrovertible evidence that Smith’s oxycontin was
found concealed in an aspirin bottle inside Shores’ vehicle.
The Supreme Court of Kentucky has held that, “[t]he person who
owns or exercises dom nion or control over a notor vehicle in
whi ch contraband is concealed is deened to possess the
cont raband. ” 2

Even aside for this presunption there was evi dence
i ntroduced at trial which supported findings that Shores was
awar e she possessed Smth’s oxycontin and possessed it
unlawfully. Smth testified that he placed his nedication in a
bag that was beside the bed at the notel. This testinony
appears to support Shores’ contention that she was unaware that
she had Smith’s oxycontin. However, Snmith testified that when
he placed this nedication in the bag, it was still inits
original container, and he testified that he did not renove it
fromits original container. Yet, Oficer More testified that
he found the oxycontin in Shores’ vehicle in a black bag and it
was in an aspirin bottle. The jury could reasonably and
| ogically conclude that Shores placed Smith' s oxycontin in the
aspirin bottle in an attenpt to conceal it. The jury could

logically infer that Shores was aware that she possessed Smth's

2 Leaval | v. Conmmonweal th, Ky., 737 S.W2d 695, 697 (1987),
quoting United States v. Vergara, 687 F.2d 57 (5'" Cir. 1982).
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oxycontin and did so unlawfully since it was concealed in an
aspirin bottle. Gven the evidence as it developed a trial, the
jury reasonably concluded that Shores was guilty of possession
of a controlled substance. Thus, the trial court did not err
when it denied Shores’ notions for directed verdict.

This Court is not persuaded by Shores’ argunent that
the jury instruction for possession was inproper. “The function
of instructions in this jurisdiction is only to state what the
jury nust believe fromthe evidence (and in a crimnal case,
beyond a reasonabl e doubt) in order to return a verdict in favor
of the party who bears the burden of proof.”3® Snmith testified on
di rect exam nation that Shores had a prescription for oxycontin.
Thi s appears to support Shores’ argunment. However, Smth
testified that he was afraid that Shores woul d overdose on his
oxycontin not hers because she only had his nedication in her
possession at the tine. FromSmith's testinony, one could
reasonably infer that Shores did not have a prescription for
oxycontin on June 2, 2002. Furthernore, Shores never presented
any evidence that she had a prescription nor did she present any
evi dence or even argue that the oxycontin found in her vehicle
was hers. Since Shores never raised this as a defense, the fact

t hat she may have had a prescription for oxycontin was

3 \Webster v. Conmonweal th, Ky., 508 S.W2d 33, 36 (1974).
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irrelevant. Even if she had a prescription for oxycontin it did
not legally entitle her to possess Smth' s oxycontin.
For the foregoing reasons, this Court affirnms Shores’

conviction for possession of a controlled substance in the first

degr ee.
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