RENDERED: FEBRUARY 6, 2004; 10:00 a.m
NOI' TO BE PUBLI SHED

Conunomuealth Of Kentucky

Court of Appeals

NO 2003- CA-000514- MR

ERI C JEROVE BARNETT, SR APPELLANT

APPEAL FROM FAYETTE Cl RCU T COURT
V. HONORABLE GARY D. PAYNE, JUDGE
ACTI ON NO 02-CR- 00690

COMMONVEALTH OF KENTUCKY APPELLEE

OPI NI ON
AFFI RM NG
Kk Kk Kk Kk kK

BEFORE: EMBERTQN, CHI EF JUDGE; DYCHE AND TACKETT, JUDGES.
EMBERTON, CHI EF JUDCGE. Eric Jerone Barnett, Sr., was convicted
of possession of a controlled substance, first degree, and
sentenced to three years’ inprisonnent, probated for a period of
three years. On appeal, he alleges that there was insufficient
evi dence to sustain the conviction. W affirm

On April 26, 2002, Sgt. Edward Hart of the Lexington
Pol i ce Departnent and several other officers were investigating

Gerry Booth for narcotics violations. The officers observed



Booth drive to a | ocal gas station where he was | ater arrested.
Hart approached the passenger’s side of the vehicle where
Barnett was sitting. At trial, Hart testified that Barnett,
while exiting the vehicle, took his left hand, reached into his
ri ght sleeve, renoved a white piece of paper and placed it on
t he passenger’s side of the vehicle. Hart searched the vehicle,
unw apped the white paper, and found i ndividual baggi es of
powdered cocai ne. Barnett was then arrested. Barnett, the only
def ense witness, denied that he threw anything on the
passenger’s side of the vehicle.

A notion for directed verdict is proper only when,
under the evidence as a whole, it would be clearly unreasonabl e
for ajury to find the defendant guilty.! Using this standard as
our guide, we reject Barnett’s contention that the Commonweal th
failed to prove beyond a reasonabl e doubt that he know ngly and
unl awful | y possessed the cocaine, a required elenment of the
of fense under KRS? 218A.1415. Possession nmay be proven by
circunstantial evidence.® The testinony of Hart that he
personal |y saw Barnett holding the cocaine and throw it on the
passenger’s side of the vehicle is sufficient to support a

reasonable juror’s finding of guilt. Although Barnett’s

1

Commonweal th v. Sawhill, Ky., 660 S.W2d 3 (1983).

2 Kentucky Revised Statutes.

3 Spears v. Commonweal th, Ky. App., 78 S.W3d 755 (2002).

-2



testinmony contradicted Hart’'s, the jury obviously found Hart to
be a nore credi ble wtness.

The judgnent of the Fayette G rcuit Court is affirned.
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